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Re:  Request to Provide a Minimum of 60 days for Public Comment in Response to the
Department of Homeland Security (DHS), United States Citizenship and
Immigration Services (USCIS), and Department of Justice (DOJ) Executive Office
for Immigration Review (EOIR) (the Departments) Joint Notice of Proposed
Rulemaking (NPRM): Circumvention of Lawful Pathways

Dear Attorney General Garland, Secretary Mayorkas, Director Neal, Director Jaddou, Assistant
Director Reid, Acting Director Delgado, and Mr. Revesz:

We, the undersigned 172 national, state, and local organizations, write to urge the Departments
to allow at least 60 days for public comment on the above referenced NPRM. We make this
request due to the length and complexity of the 153-page proposed rule and the critical interests
it implicates. As explained below, the Departments have no basis for merely providing a


https://www.federalregister.gov/public-inspection/2023-03718/circumvention-of-lawful-pathways

truncated comment period. A robust comment period is particularly important given the
devastating impact of this NPRM.

As President Biden recognized upon taking office, Executive Order 12866 governs the
regulatory process and requires agencies to “afford the public a meaningful opportunity to
comment on any proposed regulation, which in most cases should include a comment period of
not less than 60 days.” Executive Order 13563 likewise directs agencies to “...afford the public a
meaningful opportunity to comment through the Internet on any proposed regulation, with a
comment period that should generally be at least 60 days.” 60 days is the minimum, with some
courts referencing 90 days as the “usual” length period for comments. Nevertheless, the
Departments proceed with a 30-day comment period, citing their plan to “move as expeditiously
as possible” to implement this rule prior to the termination of Title 42 expulsions. Their haste
also indicates their intent to predetermine the outcome of this notice-and-comment period, rather
than afford a meaningful opportunity to impacted stakeholders.

There is no compelling reason to truncate the public comment period by half or two thirds, and
thereby deprive stakeholders of a meaningful opportunity to weigh in on the vast changes
proposed in this rule. Rather, the highly technical, nuanced, legal and policy issues the NPRM
addresses — and, above all, the severe human cost it is certain to inflict — illustrate why a
minimum of 60 days must be allowed for the public to file comments in response to the rule.
Despite this, the Departments have provided no plausible justification for providing only 30 days
for public comment.

The Departments explain this expedited time frame by citing the expected termination date for
Title 42 by May 11, when the COVID-19 public health emergency will expire. They cite the
possibility of increased encounters of asylum seekers who have waited for processing and lament
that DHS lacks the resources to prepare for this increase. They thus propose a rule that would
result in the summary returns of many asylum seekers, rather than offer them the process they
require under domestic and international law.

There is little merit to the Departments’ alarm regarding the impending end of Title 42; the
Departments have known this policy had an expiration date since the moment President Biden
took office. Indeed, the Biden administration has faced significant pressure to end the Trump-era
Title 42 policy since its inauguration, fielding letters from scores of epidemiologists and medical
experts, more than 100 members of Congress, as well as civil, human, and refugee rights
organizations urging the program’s end. This pressure extended to senior Biden administration
officials, who proceeded to resign in protest of the Biden administration’s continued use of Title
42,

Importantly, the Departments are relying on the impending expiration date of the Title 42 policy
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to truncate the comment period even though the Biden administration itself formally sought to
end the Title 42 policy nearly one full year ago. In April 2022, the Centers for Disease Control
and Prevention announced its plan to do away with this Trump-era policy which it deemed “no
longer necessary.” DHS’ Customs and Border Protection (CBP), the highest funded federal law
enforcement agency in the nation, began to prepare for the end of Title 42 since April 2022 and
received $14.8 billion in the December 2022 omnibus appropriations package — significantly
more than the President’s budget request. In addition to its own preparations to end Title 42
months ago, the administration has faced the prospected end of Title 42 as it fought back
litigation from asylum seeking families who have challenged the legality of Title 42 for years.

In sum, the Biden administration has faced pressure to end Title 42 from the day it took office,
sought to end it nearly a year ago, has prepared for its end and received boosted funding from
Congress while facing years of litigation challenging the legality of this expulsion policy, and
now anticipates its predictable demise once the public health emergency lapses on May 11, 2023.
To claim, as the Departments do, that they now face an “urgent and extreme situation” appears
hyperbolic at best — and disingenuous at worst. This cannot justify truncating the comment
period and rushing towards the finalization of a rule of this magnitude.

This rule has vast implications on all stages of asylum processing, imposing new and complex
requirements on asylum seekers before they reach the border, during their initial fear screening,
as well as during immigration court review. The rule implicates substantive areas in domestic
asylum law as well as U.S. obligations under the 1967 Protocol Relating to the Status of
Refugees and the United Nations Convention Against Torture and Other Cruel, Inhuman, or
Degrading Treatment or Punishment (CAT).

Recycling prior Trump bans, this rule would foreclose asylum access to people via
unprecedented new requirements during their fear screenings, while in CBP detention, without
access to counsel, and with limited linguistic and legal access to understand the complex rules
they must navigate. The proposed rule further codifies the usage of a CBP app that has proven to
be chaotic, nearly inaccessible for Black asylum seekers, and altogether disastrous for its own
purported goal of orderly processing at ports of entry.

The Departments engineered this rule to adversely impact large numbers of asylum seekers and
“decrease the number of asylum grants,” resulting in a five-year bar for people returned to harm.
In other words, the implications of this proposed rule are potentially deadly for countless asylum
seekers, including children. The human cost is beyond measure and demands the most careful
research, analysis, and public consultation. It is highly inappropriate to afford the public a mere
30 days to comment on a proposal that violates domestic laws and international obligations on its
face.


https://www.cbp.gov/newsroom/speeches-and-statements/statement-us-customs-and-border-protection-commissioner-chris
https://www.aclu.org/cases/huisha-huisha-v-mayorkas
https://www.theguardian.com/us-news/2023/feb/08/us-immigration-cbp-one-app-facial-recognition-bias

To honor the public’s right to a meaningful and fair opportunity to respond to the NPRM,
consistent with the Executive Orders cited above and the spirit and intent of the Administrative
Procedure Act, a comment period of a minimum of 60 days must be provided.

Please contact Azadeh Erfani at aerfani@heartlandalliance.org with any questions or concerns,
and we look forward to your prompt response.

Sincerely,

National
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State
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Catholic Charities Community Services, Immigrant & Refugee Services, NY
Center for Safety & Change

Central Washington Justice For Our Neighbors
The Children's Partnership
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