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IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRICT OF |ILLINO S
EASTERN DI VI SI ON
e
JOSE JI MEMEZ MORENO and MARI A
JOSE LOPEZ, on behal f of
t hensel ves and all others
simlarly situated, : Case 1:11-cv-05452
Plaintiffs,
V.
JANET NAPOLI TANO, et al .,

Def endant s.

Thur sday, June 6, 2013
Washi ngton, D.C.

Deposition of PH LIP T. M LLER,
commencing at 9:06 a.m, held at the offices of
W nston & Strawn, 1700 K Street, N. W, Washi ngton,
D.C., before Keith Wl kerson, a notary public in and

for the District of Col unbia.
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APPEARANCES OF COUNSEL
Attorneys for the Plaintiffs:

W nston & Strawn

35 West Wacker Drive
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(312) 558-3735
BY: BENJAM N P. CARR, ESQ.

National Imm gration Justice Center
208 South LaSalle Street, Suite 1818
Chicago, Illinois 60604
(312) 660-1626

BY: MARK FLEM NG, ESQ.

Attorneys for the Defendants:
United States Departnent of Justice
Civil Division
Office of Immgration Litigation
P. O. Box 868
Ben Franklin Station
Washi ngton, D.C. 20044
(202) 307-4693
BY: WLLIAM C. SILVIS, ESQ
COLIN A. KI SOR, ESQ
LANA L. VAHAB, ESQ.
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Attorneys for the Defendants:
U.S. Departnment of Homel and Security
U.S. Immgration and Custons Enforcenment
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PROCEEDI NGS
Wher eupon,
PHILIP T. MLLER
was called for exam nation by counsel for Plaintiffs
and, after having been duly sworn by the notary
public, was exam ned and testified as foll ows:

EXAM NATI ON BY COUNSEL FOR PLAI NTI FFS

BY MR. CARR:
Q. Good nobrning, M. Mller.
A. Good nor ni ng.
Q My nanme is Ben Carr, and | represent the

plaintiffs in this case. Could we start with you

stating and spelling your full name for the record?

A. My nane is Philip Todd MIller. Philipis
spelled P-h-i-1-i-p, Todd, T-o-d-d, and Ml er,
Mi-Il-1-er.

Q. And where do you currently live? City

and state is fine.

A. Gai nesville, Virginia.

Q M. MIller, have you ever been deposed
before?

A. No.

Q I'm going to explain some of the basic

ground rules for a deposition so that we can be on

t he same page as we go through the questions and

Veritext Chicago Reporting Company
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answers. Like | just nentioned, it's a question and
answer format. [|'Il ask a question. As soon as |I'm
done, please answer. Please answer verbally. The

court reporter can't take down nods or shakes of the

head. |If you don't understand a question please
tell me, and I'lI|l rephrase the question. And if you
don't hear a question that | ask, tell me and I|'|

repeat the question or have the court reporter

repeat the question. [If you find any question that
| ask confusing just let me know, and |I'lI|l rephrase
t he question to hopefully make it nmore clear. Do

you under st and?

A. Yes, sir.

Q Also, if there's anything that interferes
In any way with you answering a question, will you
tell me?

A. I will.

Q We're free to take breaks at any tine you
want. Just let nme know. The only thing that I']

ask is that we don't take any breaks while a
guestion is still pending. You'll need to get
t hrough the answer first, and then we can break. Do
you under st and?

A. | do.

Q I's there anything that would prevent your

Veritext Chicago Reporting Company
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full and conplete testinony today?

A. No, there is not.

Q I'd like to talk a little bit about what
you did to prepare for the deposition today. What
did you do to prepare for today's deposition?

A. Il met with OPLA attorneys, and | al so net
with an ERO attorney. | reviewed sone docunents
they provided relating to the various iterations,
three iterations of the detainer form policies and
directives associated with the issuance of those
forms, and a few of the statutes associated with the
authority to issue detainers.

Q Now, you nentioned that you revi ewed
docunments. To your know edge, all the docunents

that you revi ewed, have they been produced in this

litigation?
A. To ny know edge, yes.
Q You al so nentioned that you revi ewed sone

statutes. Are all of the statutes that you revi ewed
publicly avail abl e?

A. Yes, they are.

Q Did you bring any documents with you to
t he deposition today?

A. Yes, | did.

Q What docunents did you bring today?

Veritext Chicago Reporting Company
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A. | have the detainers. | have the
enforcement priorities menmorandum the prosecutori al
di screti on nmenorandum the directives and policy
related to the issuance of detainers, and the
st andard operating procedures for the Law
Enf orcement Support Center.

Q. Have all of those documents, to your
know edge, been produced in this litigation?

A. Yes, they have.

MR. CARR: Counsel, to the extent any of
t he docunents that he brought with himto the
deposition today have not been produced, we'd just
request that they be produced to us.

MR. SILVIS: They should be all of the
sanme ones that we produced to you. He didn't | ook
at anything otherw se.

BY MR. CARR:

Q You nmentioned discussing the deposition
with various attorneys. Did you discuss this
deposition with anyone other than your attorneys?

A. No, | haven't.

Q You understand that you're here today to
provide testinmony on behalf of ICE.

A. Yes, | do.

Q And do you understand that you've been
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designated as a witness with know edge of several
specific topics?
A Yes, | do.

BY MR CARR And | would like to state
for the record that counsel for the defendants and
counsel for the plaintiffs tal ked before the
deposition, and | believe we're going to stipul ate
that M. MIller is designated on topics one, four,
five, six, seven, eight, nine, eleven and twelve.

MR SILVIS: Agreed.

(MIler Exhibit No. 1

was mar ked for identification.)

BY MR. CARR
Q M. Mller, |'ve handed you what's been

mar ked as Exhibit 1. Please take a nonent to review
t hat docunent and |l et nme know when you're ready.
And M. MIller, | should also nention that |I'm not
going to go through the docunent page by page, and
I f there's anything specific I'll direct you to it

and all ow you enough tinme to review it.

A. Okay.

Q M. Mller, are you famliar with Exhibit
1?

A. Yes, | am

Q Have you reviewed Exhibit 1 before?

Veritext Chicago Reporting Company
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A. Yes, Sir.
Q And Exhibit 1 is the notice of the Rule

30(b)(6) deposition, including the topics for the

deposition today. |Is that correct?

A. Yes, sir, it is.

Q And have you been prepared on the topics
t hat counsel stipulated to and that | nmentioned

earlier on the record?

A Yes.

Q And those topics are contained in Exhibit
172

A. Yes, they are.

Q. I want to nmove forward and talk a little
bit about your background. [|'d like to start off

with just asking a few questions about your current
position at ICE. \What is your current title?
A. | amthe assistant director for field

oper ati ons.

Q. Do you have any other titles at |CE?

A. No.

Q And you only work for ICE. Is that
correct?

A. That is correct.

Q. No ot her governnment agenci es?

A. Correct.

Veritext Chicago Reporting Company
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Who do you report to?

My i nmmedi ate supervisor is Tim Robbins.
And who does M. Robbins report to?
Tom Homan.

And who does M. Homan report to?

Dan Ragsdal e.

And who does M. Ragsdal e report to?
Di rector Morton.

Is Director Morton the highest ranking
| CE?

Yes, he is.

VWhat is M. Robbins' title?

He's the deputy executive associate

And what is M. Homan's title?

The executive associate director for

enforcenment and renoval operations.

Q And what is M. Ragsdale's title?

A. He's the deputy director of ICE.

Q. And M. Morton's title is?

A He's the director of |CE.

Q. Are M. Robbins, M. Homan, M. Ragsdal e
and M. Morton all located in Washington, D.C. ?

A. Yes, sir.

Q. Who at ICE reports to you?

312-442-9087
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A. My i mmedi ate reports are the two deputy
associ ate directors for field operations, and | have
a senior advisor and a special assistant.

Q What are the names of the two deputy
assi stant directors that report to you?

A. Jack Bennett for the east operations, and
t he gentl eman who's currently detailed for west is
Jeffrey Lynch.

Q. Now, you nentioned that M. Lynch and
M . Bennett are designated for east and west. Do
t hey cover certain regions of the country?

A. Yes. There are 24 field offices within
Enf orcement and Renoval Operations, and we basically
di vide themup by the M ssissippi, 12 to the east
and 12 to the west.

Q. So the geographical boundary is the
M ssi ssippi River for the two divisions?

A. Essentially. Well, essentially where the
office sits, yes.

Q. You al so nentioned that a senior advisor

reports to you. What's the nane of that senior

advi sor ?
A. Andr ea Rogers.
Q And you nentioned a fourth person who

reports to you. What was their title again?
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A. Speci al assi st ant.
Q What is the nane of the special assistant

t hat reports to you?

A. Char | ene Bowman.
Q What are Ms. Rogers's responsibilities?
A. She helps me to -- I'mresponsible for

clearing and vetting all of the outside
correspondence that I CE ERO receives -- |I'msorry to
use acronyns -- Enforcenent and Renopval Operations.

| don't know if we can agree that the acronym for

that is ERO. It's |less cunmbersone to say.
Q That's no problem
A. Al'l the outside correspondence, both

Congr essi onal and from anyone really who makes an
inquiry related to ERO operations, |I'mresponsible
for clearing those, and she assists in clearing a
| ot of those. She's also available to provide
I n-house counsel to any of the field office
di rectors who have a question in terms of how we're
goi ng to apply or manage new policy changes.

Q. And Ms. Bowman, what are her
responsibilities?

A. She basically hel ps prepare nmy briefing
book each day, helps with scheduling issues,

preparation of docunments for my signature.

Veritext Chicago Reporting Company
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Q. And | think you nmentioned this before,
but | wanted to ask just to get a little nore
detail. What are the responsibilities of the two
deputy assistant directors who report to you?

A. Just to kind of facilitate day-to-day
operations. |If the field office directors have
I medi at e action questions or they have requests
that require kind of some preparation before we
actually present themto senior managenent, they're
available to pull together the information that we
need.

There are a nunmber of what are called
executive summries we have to prepare just to brief
upper management on, you know, either specific cases
or the needs of the field office directors, and they
pull all of that information together, format it in
a standardi zed way, and basically prepare it for ny
revi ew.

Q. We spent sone time tal king about other
I ndi viduals at I CE and their responsibilities. |
wanted to ask: What are your responsibilities in
your current position at |CE?

A. Basically the oversight and managenent of
the 24 field office directors and all of the

operational elenments that conme into play in doing

Veritext Chicago Reporting Company
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t hat .

Q What do you mean by "operational
el ements?”

A. We have to take very broad national
policy and apply it to the uni queness of each field
office. Each of the field offices of course are
dealing with different district court decisions and
different circuit court decisions, and they kind of
fine-tune how their standard operating procedures
are applied.

A lot of times it requires discussion and
nodi fi cati on and consultation with ICE, the Ofice
of Principal Legal Advisor, to say, you know, "This
is the I arge national concept but, based on the
Ninth Circuit or the Fifth Circuit, how do we need
to nmodify this to make it actionable within the
precedent rulings of that circuit court or, in sone
cases, even at the district court |evel."

Q. So when you nmention the uni queness of the
various field offices, that uniqueness is related to
the various laws and circuits that those field
offices are | ocated in?

A. Correct.

Q Are there any ot her aspects of the

I ndi vidual field offices that | eads to any

Veritext Chicago Reporting Company
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uni queness as you describe it?

A. Absol utely. Countl ess.

Q Can you describe some of those uni que
features?

A. Sonme of the features are what state
they're in. Many of the -- for instance, when we're
charging a person that we believe to be renovabl e,
much of the way the Imm gration and Nationality Act
or the INA is structured is based on federal
crimnal violations, so we have to | ook at the state
statutes, nost of which are divisible, and how they
actually fit into the matrix of how to charge the
person, you know, if we're trying to use or
predi cate the renovability on sone kind of crimnal
violation or crimnal conviction.

That varies not only with the state in
which the person is currently residing but also the
state in which the person was convicted, because not
everyone appears in immgration court in the sanme
state where their crimnal conviction took place.

Al so, because ERO line officers and
support staff are bargaining unit enployees, there's
the application of the CBA as it relates to the
national CBA, and then each field office also has

| ocal agreenents, some of which are localized to the

Veritext Chicago Reporting Company
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I ndi vi dual offices and not just within the field
office. Sonme of the field offices are bound by --
they're all bound by geography, but some of them are
sinmply, you know, geography as easy as a city |liKke
San Di ego or Los Angeles. | was the field office
director over in New Orleans and had five states, so
my consi derations on how to work through issues in
five states was nmuch different than sonmeone who has
one city to manage.

| mean, it's hard to list all of them
That's part of what we do every day is deal with the
uni que things. Guidance cones out in a very general
sense, and how to fine-tune it to the environnment in
which it's being applied is kind of the hard part of
it.

Q. So is it fair to say that each ICE field
office has to deal with different |aws and
regul ati ons?

MR. SILVIS: Object to the form
MR. CARR: Strike that question.
BY MR. CARR

Q Let ne clarify that a little bit. Is it
fair to say that each ICE field office nust take
I nto consi deration, when form ng policies, the

uni que nature of its geographic location?

Veritext Chicago Reporting Company
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A. When they're crafting operating
procedures, |ocal operating procedures, yes, they

do.

Q Have you held any other positions within
| CE?

A. Yes.

Q What ot her positions have you hel d?

A. Do you want ne to start with INS or only
| CE?

Q. Pl ease start with INS and, if it wll

hel p you, let's work from when you first started at
I NS t hrough the present.

A. | started with INS as an inm gration
i nspector, then a deportation officer, then a
special agent. At the creation of ICE | was a
speci al agent, then a senior special agent, then an
assistant field office director, deputy field office
director, and field office director before ny
current position as the assistant director.

Q Were all of the positions that you just
listed |located in the sane field office?

A. Wth the exception of my current
position, yes.

Q What field office were you |ocated in

fromthe tinme you started at INS up through the tinme
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you were a field office director?

A. New Orl eans.

Q And woul d that be referred to as the New
Orleans field office?

A. Well, for INS it was the New Orl eans
district office. Wth the creation of ICE |l was a
speci al agent, so it was called SAC or special agent
I n charge, New Orl eans. And then when | came back
to ERO as the assistant field office director, then
It would be the New Orleans field office. Generally
speaking, "field office" is for ERO and "SAC' is for
Homel and Security I nvestigations.

Q. I would like to talk a little bit about
t he organi zation of ICE in general. Are there
particul ar divisions of |ICE that are responsi ble for
the investigation of detainers?

A. | don't understand your question.

Q Let me rephrase. What divisions of ICE

I nvesti gate detainers?

A. | don't believe any investigate
det ai ners.
Q Who at | CE investigates detainers?

MR. SILVIS: Objection. Asked and
answer ed.

BY MR. CARR

Veritext Chicago Reporting Company
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Q Let me rephrase that. Who at | CE
I ssues -- strike that. Wat divisions of ICE are
responsi bl e for issuing detainers?

A. Bot h Honel and Security | nvestigations,
HSI, and ERO

Q Honel and Security Investigations is a
di vi si on of | CE?

A Yes.

Q I n what context does Honmel and Security
| nvesti gations issue detainers?

A. ['"m not sure. | don't know what their
current operating procedures are.

Q Are you responsi ble or do you oversee

Honel and Security |Investigations in your current

rol e?

A. No, | do not.

Q. But you do oversee ERO

A Yes.

Q. What sub-progranms under ERO issue
det ai ners?

A. There are several. The primary is

t hrough the Crimnal Alien Program but there's al so
Fugitive Operations, and Secure Conmmunities for us
has been assuned as a net hodol ogy under the Crim nal

Alien Program | think that's still for many on the
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outside seen as a separate division, but it's no
| onger treated internally as a separate division.

Q To be clear, Secure Conmmunities is part
of the Crimnal Alien Progrant?

A. Correct.

Q Has Secure Communities al ways been part
of the Crimnal Alien Progranf

A. No.

Q When did Secure Communities become part
of the Crimnal Alien Progranf

A. | believe it was in 2010.

Q And when did Secure Communities first
come into existence?

A. | believe it was 2009.

Q. So from 2009 to 2010 was Secure
Communi ties a separate programin | CE?

A. Yes.

Q Why did Secure Communities beconme part of
the Crimnal Alien Program at |CE?

A. Secure Communities is essentially a
met hodol ogy. Once it was fully deployed there was
no need to have a separate division, because the
di vi sional structure dealt with the depl oynent and
| npl enment ati on of the program Once fully depl oyed,

it was nmerely a methodol ogy for operating the
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Crimnal Alien Program
Q. I's Secure Communities the only

met hodol ogy for operating the Crimnal Alien

Progr anf?
A. No.
Q What ot her net hodol ogi es are there for

operating the Crimnal Alien Program at | CE?

A. Face-to-face interviews, what are
commonly referred to as jail checks, where you're
reviewing the booking logs froma facility.

Q Are there any ot her nethodol ogi es used by
the Crim nal Alien Progran?

A. Not in ternms of methodol ogy.

Face-to-face interviews and jail checks were
essentially how things were done before Secure
Communi ti es.

Q. Did the Crimnal Alien Program-- strike
that. |Is the Crimnal Alien Program | ocated in each
of the individual field offices of |CE?

A. Yes.

Q. Who in each of the individual field

of fices oversees the Crimnal Alien Programin the

of fices?
A. The field office directors.
Q. Are you famliar with a division of ICE
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known as LESC?

o > O »

A
of fice.

Q
which ']
| CE?

A.

Q

LESC?

Yes.

Not LESC, no.

The Law Enforcenent Support Center?

Yes. It's not a division. It's an

So the Law Enforcenment Support Center,

refer to as LESC, is an office within

Yes.

Is the LESC separate fromthe Crim na

Al ien Progrant

A.

Q
Progr ant?
A.

Q
A.
Q.

No.
Is the LESC part of the Crimnal Alien

| guess, yes.
Does the LESC issue detainers?
Yes, they do.
To what geographi cal areas does the LESC

I ssue detai ners?

A.
Q

The entire country.

Besi des the Crimnal Alien Program and

the LESC, are there any other divisions or prograns

within ICE that | ssue detai ners?

312-442-9087
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A. Certainly.
Q What divisions or prograns are those?
A. The Fugitive Operations Program and -- |

mean, any inmm gration officer can, regardl ess of
what their assigned duties are, so to say that it's
limted to one specific enforcenent program would be
| naccur at e.

Q. Are there any other enforcenment prograns
under ICE that typically issue detainers that we
haven't mentioned?

A. W thin ERO no.

Q You nmentioned Fugitive Operations or
Fugitive Ops. Under what circunstances does
Fugitive Ops issue detainers?

A. If they're working in the field and the
person they encounter ends up being charged
crimnally, whether that's county, city or federal
charges, and they're either handling the prosecution
and/ or assisting a |ocal agency with the
prosecution, they would | odge a detainer when the
person i s booked in on those crimnal charges.

Q How does Fugitive Ops typically encounter
an individual ?

A. They receive information. They work up

the informati on and devel op a target pack. Once the

Veritext Chicago Reporting Company

312-442-9087 800-248-3290 847-406-3200




© 00 N o o~ wWw N

N T T N T S R e N T
a A W N P O © 00O N OO 01~ W N+, O

Page 25

I nformati on has been vetted by a supervisor and
seens to be a viable target that neets our
priorities, then they proceed with |ocating and
arresting the individual.

Q Let's zoomout just a little bit about
Fugitive Ops. MWhat is the role that Fugitive Ops
pl ays at | CE?

A. The progranmmatic role is to identify and
renmove foreign persons against whom imm gration
j udges have entered a final order of renmpval and
t hey have either failed to surrender to I CE or
failed to depart the country, as they indicated to
the imm gration judge.

Q. And what is the difference between the
role of Fugitive Ops and the Crimnal Alien Progrant
A. Fugitive Operations is dealing with

persons who are at large, not in an institution.

The Crimnal Alien Programis focusing on people who
are in an institution, either pre-trail or serving
their sentence.

Q. So to be clear, the Crimnal Alien
Program including Secure Comunities, which is part
of that program now, only deals with individuals who
are currently incarcerated or held in detention.

A. Correct.
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Q Is the Crimnal Alien Programprimarily
responsi ble for the cancell ati on of detainers?
MR. SILVIS: Object to form
BY MR. CARR:
Q Let nme clarify that. Can the Cri m nal
Alien Program cancel detainers?
A. Officers can.
Q. Can officers within the Crimnal Alien
Program cancel detainers?
A. Yes.
Q Can officers within Fugitive Ops cancel
det ai ners?
A. Yes.
Q. Can officers who work for Secure
Communities, which is part of the Crimnal Alien

Program cancel detainers?

A. Yes.

Q Can the LESC cancel detainers?

A. Officers at the LESC can cancel
det ai ners.

Q Are there any other | CE divisions or

prograns that have the authority to cancel
det ai ners?
A. Yes.

Q. What divisions or prograns are those?
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A. Any imm gration officer can cancel
det ai ners.
Q Do any other I CE divisions or programns

typically cancel detainers?
MR. SILVIS: Object to the form
BY MR, CARR
Q. You may answer .
MR. SILVIS: Objection also to
f oundati on. You can answer if you can.

A. l'msorry. Could you repeat it?

MR. CARR: Could you read the question
back, please?

(The record was read by the reporter.)

THE W TNESS: To ny know edge, no.

BY MR. CARR

Q. Besides the Crimnal Alien Program and
Fugitive Ops, are there any other divisions or
programs within ICE involved in the investigation of
I ndi vidual s prior to issuing a detainer?

A. Yes.

Q What prograns or divisions are involved
in the investigation of individuals prior to issuing
a detainer?

A. Orficers working on a non-detai ned docket

may, just because they're generally the ones who are
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working. In an office setting when we go public

wi ndow, sonetines |aw enforcenment sinply comes up to
t he public wi ndow and seeks assi stance, not through
a formal nmechanism and so they may be involved in
assisting with an officer's investigation that may
result in a crimnal charge and a crimnal arrest
which may | ead to a detai ner.

And just because of expedi ence's sake
they may follow up with a detainer, later informng
a supervisor within the Crimnal Alien Program
division and their |ocal office that a detai ner has
been | odged. But since any inmgration officer can
| odge a detainer, there are instances where that
does happen.

Q. You nentioned a non-detai ned docket. | s

t hat correct?

A. Yes.

Q What do you nmean by a non-detai ned
docket ?

A. A non-detai ned docket are persons who are

not in detention while they're going through

i mmi gration court or on appeal to the Board of

| mm gration Appeals, and nevertheless there is an
of ficer who manages their case during that tinme.

Q Who at ICE is responsible for the
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oversi ght of detainer policy?

A. The ICE Office of Policy.

Q And who is the head of the ICE Ofice of
Policy?

A. " m not sure who is now. There was a

recent change. The woman who was doing it was
pronoted or changed to a different position, so |I'm

not sure who is in charge now.

Q. Who was previously in charge of the ICE
Office of Policy?

A. Susan Cul | en.

Q And when did she | eave her position, to
t he best of your know edge?

A | believe it was in 2011 or 2012.

Q Is M. Morton ultimtely responsible for
| CE's policies and procedures?

A. Utimately, yes.

Q What i ndividuals at | CE have the

authority to issue a detainer?

MR. SILVIS: Objection. Asked and

answer ed.
A. All immgration officers do. |'d have to
reference 8 CFR 287 to read you the list. | don't

have the list nmenori zed.

BY MR. CARR:
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Q You nmentioned immgration officers. Just

for purposes of this deposition, is it easier to

refer to those officers at | EAs?

A. | EAs are one. Deportation officers would

be another. Wthin ERO those are the primary
officer core positions, and then the supervisory

equi val ent.

Q. Sois --

A. We could say | EAs and DOs.

Q Just so that we're on the same page, if
tal k about imm gration officers we'll understand

we' re speaking about those vari ous categories that
you just descri bed?

A. Sure, with the caveat that this is only
within ERO. Wthin HSI there's a whole different
group of people.

Q. And to clarify, how many field offices
are there within I CE?

A. 24.

Q. And those field offices are all based on
geographic limtations. Correct?

A. Geogr aphi ¢ boundaries. Correct.

Q. Do the various field offices issue
detai ners for individuals |ocated outside of their

geogr aphic regi on?
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A. Yes.

Q I'd like to nove al ong and di scuss sone
of the policies and policy docunents related to
det ai ners that |1 CE has pronul gated. Does |ICE follow
uni form policies nationwi de for the investigation of
i ndi viduals prior to issuing a detainer against
t hen?

A. Coul d you rephrase that?

Q. Does | CE have a uniform national policy

for the i ssuance of detainers?

A Yes.

Q And are those policies witten down?

A. Yes.

Q What docunent contains those policies, or

document s?

A. There's a gui dance on the issuance of a
detainer, a policy fromDirector Mdrton from 2012 on
t he i ssuance of detainers.

Q. Are there any unwritten policies foll owed
nationwi de for the issuance of detainers?

A. Not to nmy know edge.

Q Are there any other written policies
related to the issuance of detainers that you did
not just nmention?

A. There are policies that were --
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directives that were superseded with the 2012

policy, yes.
Q But those policies are no longer in
effect?
A Correct.
(MIler Exhibit No. 2
was marked for identification.)
BY MR, CARR
Q M. Mller, |I've handed you what's been

mar ked as Exhibit 2. [It's Bates stanped DHS 000036
t hrough DHS 000038, and it's titled Interim Policy
No. 10074.1, Detainers. Please take a nmonment to

review that docunent and |l et nme know when you're

ready.
A. ' m ready.
Q M. MIller, do you recognize Exhibit 2?
A. Yes.
Q What is Exhibit 2?
A. It was an interimpolicy on the issuance

of detainers that was issued by the director in
August of 2010.

Q And is Exhibit 2 a true and correct copy
of that policy?

A. To the best of ny know edge, yes.

Q This policy was effective as of August
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2nd, 2010. s that correct?
A. Correct.
Q So this policy would have been effective

on February 1st, 20117

A. | believe so, yes.

Q And this policy would have been effective
on March 22nd, 20117

A. Correct.

Q. | want to direct you to Exhibit 2.
Towards the top of the first page, where it says
superseded, it says there LESC LOP 005-09. Do you
see that, M. Mller?

A. Yes, | do.
Q What is LESC LOP 005-09?
A. Law Enf orcement Support Center Loca

Operating Procedure.

Q. What is an LESC | ocal operating
procedure?

A. It would have been gui dance issued by the
LESC for the technicians and officers working at the
LESC.

Q. And woul d that LESC LOP docunent have
been a national policy?

A. No.

Q It would have only applied to actions and
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procedures for the LESC. |Is that correct?

A. Yes, sSir.

Q And Exhibit 2 conpletely superseded the
LESC LOP nmenti oned here. |Is that correct?

A. Yes.

Q. So the LESC LOP nentioned here woul d not

have been effective past August 2nd, 2010. Correct?
A. Yes, Sir.
Q. During the tinme that the policy in
Exhi bit 2 was effective was it applied every tine a
det ai ner was issued?

MR. SILVIS: Objection. Foundati on.

A. To my know edge, yes.
BY MR. CARR:
Q So the policy in Exhibit 2 was unifornly

applied to all detainers. Correct?

MR. SILVIS: Objection. Foundation.

BY MR. CARR:

Q. You may answer .

A. To my know edge, yes.

Q I'"mgoing to direct you to the second
page of Exhibit 2 marked as DHS 37. 1'Il direct you
to Section 4.4. | want to direct you to the | ast
sentence of Section 4.4 that reads: |If at any tine

after a detainer is issued ICE determines it wll
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not assune custody of the alien, the detainer should
be withdrawn or rescinded and the LEA notifi ed.
Do you see that sentence?
A. Yes, | do.
Q How often does ICE determne that it wl
not assume custody of an alien and withdraw a
det ai ner ?

MR. SILVIS: Objection. Foundation.

BY MR. CARR:
Q. You may answer .
A. | really don't have any statistics on
t hat .
Q Does ICE typically determne that it wl

not assume custody of an alien and withdraw a
det ai ner?
MR. SILVIS: Objection to form [It's

vague. Also to foundati on.

BY MR. CARR:
Q. You may answer .
A. That's a resource nmanagenent issue at the

| ocal level, and | can't speak to what every single
office is doing on a daily basis.

Q. Under | CE policy, when would the
determnation that ICE will not assune custody of an

alien and withdraw t he detai ner occur?
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A. Any time prior to the expiration of the
48 hours.
Q So that determ nation could happen after

the 48 hour detention period was already triggered?

A. Yes, sir.

Q Are there any national policies on
continuing to investigate a detainer after its
| ssuance but prior to the triggering of the 48 hour
detention period?

A. To nmy know edge, no.

Q To your know edge, does any further
I nvestigation related to the detainer occur wthout
t he subject of the detainer or an advocate for them
contacting | CE?

A. It may. |f the continuance of the
detainer is predicated on an actual crim nal
conviction, it would continue to nonitor the case
t hrough the court to ensure that the conviction is
obt ai ned before.

Q. And that situation, that would be an
i ndi vi dual who has a detai ner issued against them

based on charges, not a conviction?

A. Correct.
Q. Is that the only instance in which
further investigation will occur regarding the
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det ai ner wi thout the subject of the detainer
contacting | CE?

A. General ly, yes.

Q Are there any policies or procedures in
place at ICE to avoid issuing a detainer against
someone who has previously had a detai ner cancel ed?

A. To my know edge, no.

Q. Does | CE have any policies regarding the
docunmentation of the cancell ation of a detainer?

A. |'d have to reference the nost recent
menmor andum t o see exactly how it's captured or
captioned on the neno.

Q I'd like to refer you back to Exhibit 2,
Section 4.6. 1'll direct your attention to the
| anguage in the first part of the section where it
says: | mm gration officers shall take particular
care when issuing a detainer against a |awful
per manent resident (LPR), as sone grounds of
removability hinge on conviction.

Do you see that sentence?

A Yes, | do.

Q I's Section 4.6 currently in effect in
Exhi bit 2?

A. The logic of that is covered in the

director's new nenorandum

Veritext Chicago Reporting Company

312-442-9087 800-248-3290 847-406-3200




© 00 N o o~ wWw N

N T T N T S R e N T
a A W N P O © 00O N OO 01~ W N+, O

Page 38

Q. But is Section 4.6 of Exhibit 2 still in
effect?

MR. SILVIS: Objection. Asked and
answer ed.

A. To my know edge, the nmenorandum was
superseded by the 2012 menmorandum This policy was
superseded by the 2012 policy.

BY MR. CARR:
Q So your testinony is that Section 4.6 was

superseded by the 2012 policy nenorandum

A. Correct.

Q But you believe that the logic of 4.6 is
still in effect. Correct?

A. Yes.

Q What does the phrase "shall take

particul ar care" nmean when issuing a detainer
agai nst a | egal permanent resident?

A. Because the charge of renovability as a
per manent resident nmost commonly is predicated on a
crimnal conviction, it has to be a conviction of a
particularly serious crine for which there is a
direct renmovability charge associated with that.
"Particular care" means to ensure that the charge
that is pending is a charge that, once convicted,

woul d render the person renovabl e.
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Q How does | CE ensure that the charge
agai nst the LPR renders them renovabl e?

A. In consultation with counsel.

Q Are there any other nethods for ensuring
t hat the charge renders the LPR renovabl e?

A. Al'l officers receive basic training as to
t he kinds of crines that would render a pernmanent
resi dent renovable. But as we discussed previously,
with divisible statutes it is usually necessary to
consult with the office of chief counsel for
clarification on the specific state or federal
char ge.

Q Are there any other ways that officers
ensure that an LPR, that the charge agai nst them
renders them renovabl e when taking particular care?

MR. SILVIS: Object to the form

BY MR. CARR
Q. You may answer.
A. Can you repeat that?

MR. CARR: Can you read back the
guestion?

(The record was read by the reporter.)

THE W TNESS: To ny know edge, no.

BY MR. CARR

Q Is there a requirenment in | CE policy that
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an I CE officer interview an LPR prior to issuing a
det ai ner?

A. No.

Q You nmentioned consultation with counsel
when investigating an LPR prior to issuing a
detainer. |Is an inmmgration officer always required
to consult with counsel prior to issuing a detainer

agai nst an LPR?

A. It's not a requirenent. [It's a best
practice.

Q And what do you nmean by "best practice?"

A. We're not attorneys. W' re not trained

to dissect the statute and marry it up with the
actual letter of the INA or keep current with all of
the I NA decisions that may i npact how i ndividual s
are charged, especially LPRs. Mbst commonly, we
defer to chief counsel's office at the | ocal |evel
or the Office of Principal Legal Advisor at the
headquarters |l evel for that clarification.

Q. But to be clear, there's no witten
policy requiring an inmm gration officer to consult
with counsel prior to issuing a detainer against an
LPR. Correct?

A. Correct.

Q. And an immgration officer, if they
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choose to follow the best practice and consult wth
counsel, what counsel do they contact per policy or
procedure?

A. It's not policy or procedure, but each
field office has an associated office of chief
counsel .

Q So the imm gration officer would consult
their local field office counsel office. Correct?

A. Correct.

Q You al so nentioned that all officers

receive basic training regarding LPRs and

renmovability. |s that correct?
A. Yes, sir.
Q What does that basic training consist of?
A. It consists of a block of instruction on

t he actual renovability charge, the application of
t hose to persons who have been admtted, and LPRs
woul d be a subgroup of that, and then how their
crimnal convictions would be applied to determ ning
t hose renovability charges in a very broad sense.

Q When does an inmmi gration officer receive
this training?

MR. SILVIS: | just want to note an

objection for the record here that M. Ml ler hasn't

been designated specifically on the topic of
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training, so to the extent that you're seeking
answers of | CE on specific training and what
training the officers receive, we would note that
obj ecti on.

MR. CARR: Your objection is noted. But
also for the record we'd like to state that we
believe that the training is part of the policies
and procedures followed by I CE, and we believe it's
rel evant to topic one of the 30(b)(6) notice.

Coul d you pl ease read back the | ast
guestion that | asked himprior to the objection?

(The record was read by the reporter.)

THE W TNESS: Generally at the beginning
of his or her enploynent by ICE.

BY MR. CARR:

Q. Does an inmm gration officer receive any
training after the beginning of their enployment?

A. Yes.

Q. How frequently does an inmm gration
officer receive training followi ng the start of
t heir enpl oynent?

MR. SILVIS: Object to foundation.

A. There are annual training requirenents.
It's reoccurring throughout their career.

BY MR. CARR:
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Q Are those annual training requirenents a
nati onwi de policy?

MR. SILVIS: Object to foundation.

A. I'"mnot sure if they're policy or exactly
how t hey're captioned, but there are mandatory
training requirenents for all officers.

BY MR. CARR:
Q. Are those mandatory training requirenents

for immgration officers included in a witten

docunent ?
MR. SILVIS: Sanme objection.
A. | believe so.
BY MR. CARR:
Q What docunent are those training

requi renments contained in?
MR. SILVIS: Sanme objection.
A. ' m not sure.

MR. CARR: Counsel, for the record, we'd
request production of docunents describing the
procedures for training that are nationw de
procedures, and we'll serve a written request for
t hat on you.

MR. SILVIS: We'Ill await that request.

BY MR. CARR:

Q Goi ng back to the initial training we
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officer's enploynent, how long is that initial

training?

A.

el even weeks.

Q

I mm gration officers must go to for this training?

Q.
A.
Cent er.

Q

Training Center |ocated?

A.
Q

content of the training that the inmm gration

officers receive in Brunswi ck, Georgia?

foundati on again and just note that the foundation

objection nmeans that it is outside the scope of the

30(b) (6).

Page 44

at the beginning of an inmm gration

MR. SILVIS: Object to foundation.

| believe inits current structure it's

BY MR. CARR

Is there a particular location that

MR. SILVIS: Object to foundation.
Yes.

BY MR. CARR

VWhat is that |ocation?

The Federal Law Enforcenment Training

And where is the Federal Law Enforcenent

Brunswi ck, Georgi a.

And to your know edge, what is the

MR. SILVIS: 1'mgoing to object to the

312-442-9087
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A. They receive training in immgration | aw,
firearms, defensive tactics and physical training.
BY MR. CARR:
Q Are there any docunments that describe the
training that immgration officers receive when they
go to Brunswi ck, Georgia?

MR. SILVIS: Object to foundation.

BY MR. CARR:
Q. You may answer .
A Yes.
Q To your know edge, what docunents

descri be the training that they receive in

Brunswi ck, Ceorgia?

A. The general training is outlined on our
websi te.
Q. Are there any other specific docunents

t hat you can recall that are used in the training?

A. Used in the training, yes. There's
course related docunents, a syllabus, a training
schedul e.

MR. CARR: Again, for the record,

counsel, we'd note that we'd request production of
those training materials that are used in Brunsw ck,
Georgia, including any syllabi, worksheets, anything

related to the training.
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MR. SILVIS: W'l await a witten
request.

BY MR. CARR

Q And then we al so discussed the annual
training that immgration officers received. What
is the content of that annual training? Strike that
guestion. Let nme clarify it. Are there any
policies governing the content of that annual
training?

MR. SILVIS: 1'd like to note that we'll
make a standi ng objection to any training questions
just to sinplify things.

MR. CARR: Your objection is noted, and
that's fine.

A. | can't speak to the training and
devel opment. There's a whol e separate section that
handl es the training and devel opnent. In terns of
the creation of the training and how the training is
nodi fied year to year, that's not an operational
consideration. W're kind of the end user of that.
There's a separate division that creates all of the
t rai ni ng.

BY MR. CARR

Q What is the nane of the division that

creates all of the training?
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A. There's a training and devel opnent unit.

Q. And that training and devel opnent unit is
part of |CE?

A. Yes.

Q Who is in charge of the training and
devel opment unit, to your know edge?

A. Charl es DeVita.

Q. And the training unit, is that a
nati onwide unit? Does it provide training policies
and procedures for the entire country?

A. Yes.

Q And in regards to the annual training, to
your know edge do imm gration officers receive
updates regarding imm gration and citizenship | aw as
part of that training?

A. Yes.

Q. And do they receive updates on
i mm gration and citizenship |aw particular to their
geographic region as part of that training?

A. | can't speak to what each chief counsel
does at his or her office |ocation.

Q You just nentioned the office of the
chi ef counsel at each location. |Is that office of
chief counsel at each |location who conducts the

annual training?
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A. On law related matters, yes.

Q. | want to go back and talk a little bit
nore about issuing detainers against |egal permanent
residents. What is the policy given to immgration
officers for determ ning whether an individual is a
| egal permanent resident?

A. The policy is just to determ ne the
I ndividual's immgration history. It's not limted
to | egal permanent residents.

Q Are there any policy docunents descri bing
what an inm gration officer should do to determ ne
whet her an individual is a |egal permanent resident?

MR. SILVIS: Object. Asked and answered.

A. Again, it's part of the database checks

to determ ne the person's individual immgration

history. It's not limted to the outcone of that.
BY MR. CARR:
Q So there's no specific checklist just for

determ ning | egal permanent residency status?

A. To my know edge, no.

Q What national policies nmust be foll owed
in order for an imm gration officer to determ ne
whet her a conviction is a renovable offense for a
| egal permanent resident?

A. To my know edge, there is no policy

Veritext Chicago Reporting Company

312-442-9087 800-248-3290 847-406-3200




© 00 N o o~ wWw N

N T T N T S R e N T
a A W N P O © 00O N OO 01~ W N+, O

Page 49

directing that.

Q I know we've strayed away fromthe
exhibit for a while, but I'll direct you back to
Exhibit 2. We're still on the sane page, page 2,
mar ked as DHS 37. 1'll direct you again to Section
4.6 that we were discussing previously. In the [|ast
sentence it says in part: Immgration officers

shoul d exercise such authority judiciously and seek
advi ce of counsel for guidance if the LPR has not
been convicted of a renovabl e offense.

Can an imm gration officer issue a
det ai ner agai nst an LPR who has not been convicted
of a crimnal offense but only charged?

A. Yes.

Q I n what instances can an inm gration
officer, per policy, issue a detainer against an LPR
who has not been convicted of a renovabl e offense
but only charged?

A. If he or she believes that that charge,

I f convicted, would result in substantiating the
grounds of renovability against the LPR

Q So a detainer may be issued agai nst an
LPR who has been charged with a crinme but not yet
convicted if the conviction would result in

renmovability?
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A. Correct.

Q And perhaps | should clarify and clean up
my | ast question just so that we're clear on this.
An imm gration officer may issue a detainer against
an LPR who has been charged but not convicted with a
removabl e of f ense.

MR. SILVIS: Object to the form

A. It wouldn't be based upon -- the
renmovability offense is sonething that we determ ne.
They woul d | odge a detainer based on the crim nal
char ge.

BY MR. CARR:

Q So an imm gration officer could issue a
det ai ner agai nst an LPR charged with a cri m nal
of fense that, if convicted, would render them

renmovabl e?

A. Yes.
MR. SILVIS: | just want to note it's
been about a little over an hour. Do you mnd if we

take five m nutes?

MR. CARR: That's fine. This is actually
a good stopping point.

(Recess.)

BY MR. CARR:

Q | wanted to ask anot her question
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regardi ng | egal pernmanent residents before we nove
on. Under |ICE policy, can a detainer be issued
against an LPR with no prior renovabl e of fenses who

I's only charged but not convicted with a renovabl e

of f ense?
A. VWhat do you nean by "renovabl e of fense?"
Q By "renovabl e of fense,” any offense that

woul d be sufficient to renove an LPR fromthe
country.

A. If they're charged with a crine that, if
convicted, would render themrenovabl e, yes.

Q Even in the instance of an LPR who has no
prior record of offenses that would render them

renovabl e?

A. Yes.
(MIller Exhibit No. 3
was marked for identification.)
BY MR, CARR:
Q M. Mller, |I've handed you what's been

mar ked Exhibit 3. [It's been Bates stanped DHS
000112 through DHS 000114. It's a menorandum with
the subject line of Civil Inmmgration Enforcement
@Qui dance on the Use of Detainers in the Federal,
State, Local and Tribal Crimnal Justice Systens.

It's dated Decenber 21, 2012. Pl ease take a moment
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to review Exhibit 3, M. MIller, and et nme know

when you're ready.

A. Okay.

Q M. MIller, do you recognize this
docunent ?

A. Yes, | do.

Q. What is Exhibit 3, M. MIller?

A. It's the current policy directive from

Director Morton regarding the issuance of detainers.
Q Is Exhibit 3 a true and correct copy of

t hat menor andunt?

A. To the best of ny know edge, yes.

Q Exhibit 3 is the current policy on
detainers. Correct?

A. Correct.

Q. And Exhibit 3 is currently effective

across the entire country?

A. Yes, sSir.

Q And Exhibit 3 is currently effective in
t he Chicago AOR. Correct?

A. To the best of ny know edge, yes.

Q Is there a reason why Exhibit 3 would not
be effective in the Chicago AOR?

A. No.

Q Woul d the Chicago AOR be free to
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di sregard the policies outlined in Exhibit 3?

A. No, it would not.

Q Does | CE currently apply the policies in
Exhi bit 3 when issuing a detainer to every
i ndi vi dual ?

A. Yes.

Q And the policy in Exhibit 3 is uniform
for all detainers issued by ICE. Correct?

A. Yes.

Q Regarding the effective date of this
policy, this policy was effective as of Decenber
21st, 2012. |Is that correct?

A. Yes.

Q I'd like to direct you to the first
par agraph under the headi ng Purpose in Exhibit 3.
And the | ast sentence in that paragraph, that
sentence reads: This guidance replaces Sections 4.2
and 4.4 of the August 2010 Interim Guidance on
Det ai ners, Policy No. 10074.1, and ot herw se

suppl ements the remai ning sections of that sane

gui dance.
Do you see that sentence, M. Mller?
A. Yes.
Q When t hat sentence refers to the August
2010 Interim Gui dance on Detainers docunent, is that
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t he same docunment we just | ooked at in Exhibit 2?
A. Yes, it is.
Q And is it true that Exhibit 3 only
repl aces Sections 4.2 and 4.5 of Exhibit 2?

A. That is correct.
Q And Exhibit 3 says that it otherw se
suppl ements the remai ning sections of Exhibit 2. |Is

t hat correct?
A. Yes, sSir.
Q What does "ot herw se suppl enents” nean?

MR. SILVIS: Object to foundation.

BY MR. CARR:
Q. You can answer.
A. | would read that to nean that it

enhances the other sections.
Q. So other than Sections 4.2 and 4.5 of the

prior policy in Exhibit 2, the remai nder of Exhibit

2 is still in effect?
A. Yes.
Q What part of Exhibit 3 supersedes Section

4.2 of the prior policy, Exhibit 27
A. Can you say that again?
MR. CARR: Can you read the question
back?

(The record was read by the reporter.)
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THE W TNESS: |'"d have to read Section

4.2 of the prior docunent.

BY MR. CARR:
Q. Do you have Exhibit 2 in front of you,
M. Mller?
MR. SILVIS: 1'Il object to the extent

t hat the docunent speaks for itself. Exhibit No. 3
speaks for itself.

A. The instructions contained in the section
captioned National Detainer Guidance would replace
Section 4. 2.

BY MR. CARR:

Q What part of Exhibit 3 supersedes Section
4.5 in the August 2010 policy that was in Exhibit 2?

A. There are different conponents within the
2012 gui dance that would relate to Section 4.5.

Q Can you please identify the different
conponents of Exhibit 3 that would relate to 4.5 of
Exhi bit 2?

A. Superseding 4.5, where it would suggest
or direct ICE officers to tinmely assume custody of
certain classes of aliens, the 2012 directs | CE
officers to ensure -- I'msorry. The beginning of
the | ast sentence on the first page under the

caption Background, it says that the guidance w ||
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ensure the agency's use of detainers in the crimna
justice systemuniformy applies to principles set
forth in the June 2010 nmenorandum and i s consi stent
with the agency's enforcenent policies.

Furthernmore, under the section Revised
Det ai ner Form where it says that the changes to the
formw |l nmake it easy for officers and agents to
docunent the imm gration enforcenent priority and
prosecutorial discretion analysis that they have
conpleted | eading to the issuance of the detainer.

And then finally, the section captioned
Prosecutorial Discretion, especially where it says
that it does not require a detainer in each case,
and that all ICE officers, agents and attorneys wl|
continue to evaluate the nmerits of each case based

on the June 2011 menpbrandum the title |isted

t her eon.
Q Thank you.
A. You're wel cone.
Q Looking at the entirety of Exhibit 3,

does Exhibit 3 provide any instructions on the
procedures an imm gration officer nust follow to
establish a reason to believe that an individual is
subject to ICE detention for removal or renoval

proceedi ngs?
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Q
A.

Q

how an i mm gration officer should docunment how he or

she established a reason to believe that an

I ndi vi dual

or renoval

speaks for

A.

back, please?

Q

t hat do provide instruction on how an inm gration
of ficer should document how he or she establishes a
reason to believe that an individual is subject to

| CE detention for renoval or renoval proceedi ngs?

A.
Q

Page 57

MR. SILVIS: Objection. The docunent
Itself.

BY MR. CARR:

You may answer .

No, it doesn't.

Does Exhibit 3 provide any instruction on

I's subject to I CE detention for renoval
proceedi ngs?

MR. SILVIS: Objection. The docunent
itself.

Coul d you repeat the question?

MR. CARR: Can you read the question

(The record was read by the reporter.)
THE W TNESS: No, it does not.
BY MR. CARR:

Are there any national policy docunents

No.

Are there any nationw de worksheets or

312-442-9087
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checklists that I CE dissem nates regardi ng how an
I mm gration officer should determ ne that an
I ndi vidual is not a U S. citizen?

A. No.

Q Are there any nationw de worksheets or
checklists that | CE di ssem nates regardi ng how an
i mm gration officer should determ ne that an

i ndi vidual is not an LPR?

A. No.

Q And just to clarify, when | use the
acronym "LPR" I"'mreferring to | egal pernmanent
resident. Do you understand that?

A. Yes, sir.

Q I know we get into the jargon sonetines.
| know you and | understand it, but | want to nmake

sure the transcript has that clear. Are there any
| CE wor ksheets or checklists for an imm gration
officer to go through to determne if an LPR' s
conviction satisfies a ground for renoval ?

A. No.

Q In Exhibit 3 is there any instruction on
whi ch a subject nmust be interviewed prior to the
| ssuance of a detainer?

A. No.

Q Are there any national policies on when a
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subj ect nmust be interviewed prior to the issuance of
a detainer?

A. No.

Q Are there any national scripts or
wor ksheets descri bi ng what nmust be asked in an
i nterview of a subject if an inmmgration officer
chooses to interview a subject before issuing a
det ai ner?

A. No.

Q Are there any national policies regarding
t he docunentation of an interview prior to issuing a
det ai ner?

A. No.

Q Are there any policies regardi ng where
the investigation made prior to the issuance of a
det ai ner nmust be docunented?

A. No.

Q Does Exhibit 3 put forth any policies
requiring the subject of a detainer to be a flight
risk prior to issuing a detainer?

MR. SILVIS: Objection. The docunent
speaks for itself.
BY MR. CARR:
Q. You may answer .
A. No, it does not.
Veritext Chicago Reporting Company
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Q Are there any policies requiring that the
subject of a detainer be a flight risk prior to the
| ssuance of a detainer?

A. No.

Q Does Exhibit 3 have any policy
requi rements that require the subject of a detainer
to be likely to escape before an I CE officer could
obtain an arrest warrant?

MR. SILVIS: Objection, asked and

answer ed, and the docunent speaks for itself.

BY MR. CARR:
Q. You may answer .
A. No.
Q Are there any ICE policies that require

t he subject of a detainer to be likely to escape
before the I CE officer could obtain an arrest
warrant before issuing a detainer?

A. Coul d you repeat that again?

Q. That was very conplicated, and |
apol ogi ze. Let ne rephrase that to make it clear.
Are there any ICE policies that require the subject
of a detainer to be likely to escape before the |ICE
officer can obtain an arrest warrant?

A. No.

Q Does the policy in Exhibit 3 change how
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an immgration officer is instructed to establish a
reason to believe an individual is subject to
renmoval fromthe prior policy in Exhibit 2?
MR. SILVIS: Object to the form
A. Can you repeat that?
BY MR. CARR: Can you read the question
back, please?
(The record was read by the reporter.)
THE W TNESS: No, it does not.
BY MR. CARR:
Q Since the issuance of the new policy in

Exhibit 3 have the procedures for issuing a detainer

changed?
A. Yes.
Q How have the procedures for issuing a

det ai ner changed since the issuance of the policy in
Exhi bit 3?

A. In addition to having reason to believe
the individual is subject to renoval, the officer
I ssuing the detainer also has to indicate a
secondary criteria that parallels that the subject
of the detainer neets one of our enforcenent
priorities.

Q. Under the prior policy in Exhibit 2, was

an immgration officer not required to consider the
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secondary criteria that you just mentioned?

A. They were not required to docunent it.
Q My question was just a little bit
di fferent.

MR. CARR: Can you read it back, please?
(The record was read by the reporter.)

MR. SILVIS: Object to the form

A. Correct.
BY MR. CARR:
Q So the imm gration officer was not

required to consider the secondary criteria under

the prior policy in Exhibit 2?

A. Correct.
Q Under the policy in Exhibit 3, an
Il mm gration officer is still required to determ ne

that an individual is not a U S. citizen prior to
| ssuing the detainer. Correct?

A. Correct.

Q And the policy in Exhibit 3 does not
contain any instructions on how an officer should
determ ne an individual is a U S. citizen. |s that
correct?

MR. SILVIS: Objection. The docunent
speaks for itself.

A. Coul d you say that again?
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MR. CARR: Could you please read the
question back?
(The record was read by the reporter.)
THE W TNESS: That's correct.
BY MR. CARR
Q Are there any | CE policy docunments that
descri be how an inmm gration officer should determ
that an individual is or is not a U S. citizen?
A. No.

Q Does Exhibit 3 contain any policy

ne

requi rements or procedures regardi ng how an officer

shoul d determ ne that an LPR has a conviction or
falls into a category that may subject themto
renoval prior to issuing a detainer?

MR. SILVIS: Object to the form

BY MR. CARR:
Q. Woul d you Iike nme to rephrase?
A. Absol utely.
Q I think I confused nyself, to be fair.

The policy in Exhibit 3, does it contain any
policies or procedures for an inmm gration officer

how t o determ ne whether an LPR is subject to

removal ?
A. No, it does not.
Q Are there any other ICE policies that

on
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descri be the policies or procedures for how an
i mm gration officer is to determ ne whether an LPR
I's subject to renoval ?

A. No.

Q I's there any other I CE policy on how an
i mm gration officer should establish a reason to
beli eve that the subject of a detainer is renovable?

A. No.

Q I'd like to direct you to page 2 of
Exhibit 3, under the subsection National Detainer
Gui dance. The first full paragraph there reads:

Consistent with ICE' s civil enforcenent
priorities, and, absent extraordinary circunstances,
| CE agents and officers should issue a detainer in
the federal, state, local or tribal crimmnal justice
systens agai nst an individual only where, one, they
have reason to believe the individual is an alien
subject to renoval fromthe United States, and two,
one or nore of the followi ng conditions apply.

Do you see that paragraph, M. Mller?

A. Yes, | do.

Q. And you see the two nunmbered conditions,
correct, one and two?

A. Yes.

Q Shoul d a detainer only be issued if both
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conditions one and two are nmet?

A. Absent extraordinary circunstances, yes.

Q What woul d those extraordinary
circunst ances be?

MR. SILVIS: Object to foundation.

A. | believe that they are outlined in a
footnote in the director's enforcement priorities
guidelines. If you'll allow ne to reference that, |
can read you the footnote, if you'd |like.

MR. CARR: Let's go off the record for
just a second.

(Di scussion off the record.)

BY MR. CARR

Q M. MIller, you were just explaining what
t he extraordinary circunstances would be. Could you
pl ease explain what those extraordinary
circunmst ances woul d be?

A. Some of the extraordinary circunstances
outlined by the director include an individual who's
a suspected terrorist, a known gang menber or the
subj ect of an outstanding felony arrest warrant, or
t he detainer is issued in furtherance of an ongoi ng
felony, crimnal or national security investigation.

Q And those particul ar categories are

listed in footnote 4 of Exhibit 3. |s that correct?
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A. Yes, Sir.

Q Are those extraordinary circunstances
rare?

A. Yes, they are.

Q Under the paragraph that we just read

there's a series of bullet points. Correct?

A. Yes, sSir.

Q. And can | refer to those bullet points as
enforcement priorities? Wuld that be accurate?

A. | think the enforcenent priorities are
outlined in a separate docunent.

Q Well, why don't we just refer to those at
the bullet points, then?

A. Okay.

Q. Do the listed circunstances under the
bull et points create grounds for renmoval in every

i ndi vi dual case?

A. If the person is convicted, yes.
Q. Now, you said "if the person is
convicted." For exanple, if an individual who is an

LPR was charged with a m sdeneanor offense as under
bul | et point three, would that individual be subject
to removal ?

A. Charged with a m sdeneanor, generally

speaki ng, no.
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Q In the policy nmeno, the current policy
meno, Exhibit 3, are there any instructions on how
to ensure that a detainer is properly served on an
I ndi vi dual subject to the detainer?

A. No.

Q Are there any other policy documents, any
ot her | CE policy docunents, that provide instruction
on how to ensure that a detainer is properly served
on an individual subject to a detainer?

A. No.

Q Does Exhibit 3 provide any instruction on
how | CE field offices or other ICE entities should
handl e chal |l enges to a detainer?

A. No.

Q Are there any other policy docunents
providing instruction on how ICE field offices or
any other ICE entity should handl e any chall enges to

a detai ner?

A. Yes.
Q. What docunent s?
A. There is a policy directive on the

handling of claims to U S. citizenship by field
of fices.
Q. I's that policy directive regarding

handling claims to U S. citizenship solely used in
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t he context of challenges to detainers?

A. No.

Q Under what circunstances is that policy
directive on handling claims to U S. citizenship
used?

A. It's used for persons who are subject to
field arrest, persons who are already in detention
and may be in renoval proceedings, and then of
course chal l enges to detainers.

Q So there are a variety of different
circunmstances in which that policy directive on

handling clains to U S. citizenship comes into play.

Correct?
A. Yes, sSir.
Q Does the policy directive on handling

claims to U. S. citizenship contain any specific
reference to challenges to detainers?

A. No.

Q. Does the policy directive on handling
clainms to U.S. citizenship nmention detainers at all?

A. No.

MR. CARR: Counsel, we woul d request that

we receive a copy of that policy directive on
handling clains to U S. citizenship, unless it's

publicly available, in which case we'd appreciate it
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I f you'd just point us towards that docunent.

MR. SILVIS: Could we go off the record
for one second?

MR. CARR: Yes.

(Di scussion off the record.)

MR. CARR: Let's go back on the record.

MR. SILVIS: | just want to note that we
believe that it has been previously produced, but we
we'll check at the next break and see.

MR. CARR: The parties will confer at the
next break.

BY MR. CARR:

Q I's there any supervisory review of the
evidentiary findings of an imm gration officer prior
to the issuance of a detainer?

A. It's not required.

Q Are there any policies describing when a
supervisory review should take place?

A. No.

Q Are there any policies or procedures that

| CE follows after the i ssuance of a detainer?

MR. SILVIS: 1'Il object to the form
Vague.
BY MR. CARR:
Q. You may answer .
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A. No.
Q. Now, you nentioned earlier that in
certain circunstances ICE will continue to

I nvestigate a detainer after its issuance for

someone who is charged but not convicted. |s that
correct?

A. Correct.

Q. How i s that investigation conducted?

A. It wll vary fromoffice to office, the

nuances of it, but essentially it's staying in
contact with the district attorney's office to track
t he case.

Q So there's no national uniform policy on

continuing to investigate in that circunstance?

A. No.

Q And any policies or procedures would be
devel oped at the local field office level. 1Is that
correct?

A Correct.

Q And just to be clear, there's no witten

policy on the procedures that ICE has to foll ow
after the issuance of a detainer in that
ci rcunst ance.

A. Correct.

Q Does an | CE agent have to do anything to
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confirmtheir reason to believe the subject of the
detainer is renovable after they issue the detainer?

A. |'msorry. Could you say that again?

Q Does an | CE agent have to do anything to
confirmtheir reason to believe the subject of the
detainer is renovable after they issue the detainer?

A. No.

Q. Are there any policies regarding
following a detainer up with an adm ni strative
warrant prior to | CE assum ng physical custody?

A. No.

Q Are there any policies regarding
following a detainer up with a notice to appear

prior to I CE assum ng physi cal custody of the

subj ect ?
A. No.
Q. Is an immgration officer required to

| ssue an adm nistrative warrant prior to |ICE

assum ng physi cal custody of the subject of a

det ai ner?
A. No.
Q Is an imm gration officer required to

I ssue a notice to appear prior to I CE assum ng
physi cal custody of the subject of a detainer?

A. No.
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Q. In what circumstances would I CE start an
I nvestigation into cancelling a detainer?

A. Most commonly, if the subject of the
det ai ner or soneone acting on their behalf contacted
us with additional information that wasn't known at
the tine the detainer was issued.

Q And there's no requirenment that the
subj ect of a detainer receive a copy of the detainer
after it's issued. Correct?

A. Correct.

Q You just testified that ICE starts an
I nvestigation into cancelling a detainer when
they're contacted by the subject or sonmeone acting
on their behalf. Wat kind of information does |ICE
attenpt to obtain after being contacted by the

subj ect or soneone acting on their behal f?

A. That woul d depend on the reason they were
cont act ed.
Q. Are there any specific witten

i nstructions for the kinds of information that |CE
shoul d obtain after being contacted by a subject or
someone acting on their behal f?

A. Again, it would depend on the claimthat
was bei ng made.

Q Is there any particular witten gui dance
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for any type of claimbeing nmade?

A Yes.
Q What written guidance is there?
A. Agai n, that menmorandum that | spoke about

earlier, when it's a claimto U S. citizenship that
outlines how the ERO and the | ocal chief counsel
shoul d review any evidence submtted by the subject
and wei gh that against their claimto citizenship
and then reach a concl usion.

Q What i nformation nust |ICE receive from a
subj ect or sonmeone acting on their behalf in order
to start an investigation into cancelling a
det ai ner?

A. The individual or someone acting on their
behal f would just have to make that oral attestation
to citizenship in that instance.

Q. And woul d the investigation into
cancelling a detainer only occur if the individual
makes a claimto U S. citizenship?

A. No.

Q. I n what other circunstances would the
i nvestigation start?

A. Any time that they question the validity
of the detainer they would | ook into whatever those

circunstances are. | can't speak for every jail in
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the United States, but it's very conmmon that people
feel that they shouldn't have a detainer | odged
agai nst them Dependi ng on what the basis of that
I's, they review whether or not the detainer should
remain in place or be |ifted.

Q I's there any instance in which | CE would
not start an investigation after receiving a claim
that a detainer was inproperly issued?

A. To my know edge, no.

Q So if ICE receives a claimfrom a subject
or sonmeone acting on their behalf that the detainer
was i nproperly issued, ICE will always start an
i nvestigation?

A. To my know edge, yes.

Q. I'd like to direct you back to Exhibit 3,
to page 3 of that docunment which is marked as DHS
114. 1'Il direct you to the section entitled
Revi sed Detainer Form |Is this section referring to
t he Decenber 2012 revision of the |-247 forn?

A. Yes.

Q. And we will look at that in a little bit,
but for now | want to keep | ooking at Exhibit 3.

The second sentence of Exhibit 3 under the Revised
Det ai ner Form section states: The revised detainer

form which should be used in all cases once it is
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| ssued.
Do you see that partial sentence?
A. Yes.
Q So this guidance indicates that the

revi sed detainer form should be used in all cases

once it's effected. |s that correct?

A. Yes.

Q. Is the revised detainer formissued in
2012 used in all instances?

A. To nmy know edge, yes.

Q Are ol der detainer fornms still used

anywhere in the United States?

MR. SILVIS: Object to foundation.

A. By ERO officers, | don't believe so.
BY MR. CARR:
Q You said "by ERO officers.” Are there

any other officers who nay use ol der detainer forns?
A. | can't speak for the other conponents
within the departnment that have authority to issue.
| can really only speak to how this guidance is
applied within ERO.
Q But ERO no | onger issues any detai ners on
the older forms. Correct?
A. Correct.

Q I'd like to direct you down two
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par agraphs on the sanme page of Exhibit 3 to the
subsection entitled Six Month Review.  That
par agraph reads:

ICE field office directors, chief
counsel, and special agents in charge should cl osely
eval uate the inplenentation and effect of this
gui dance in their respective jurisdictions for a
period of six nmonths fromthe date of this
menor andum  Based on the results of this
evaluation, ICE wll consider whether nodifications,
I f any, are needed.

Is that correct?

A. Yes.
Q Who is conducting this six nmonth review?
A. Wthin ERO the individual field office

directors are.

Q. What is the purpose of the six nonth
revi ew?
A. To ensure that the formitself is clear

to the officers and that they're using it
effectively and correctly.
Q And when you refer to "the form" you're
referring to the current version of the |-247 fornf
A. Yes, sir.

Q When will the six nmonth review be
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compl et e?

A. Based on the issuance of this, | would
say in June of 2013.

Q WIll there be any docunents produced from
this review?

A. | don't know.

Q Are any docunents required to be produced
as part of the six nmonth review?

A. | don't know.

Q Has | CE i ssued any gui dance regarding the
content of the six nonth review other than Exhibit
37?

A. To my know edge, no.

Q Have there been any results yet fromthe
six nonth review that you're aware of?

A. No, not that |I'm aware of.

Q. WIIl the six nonth review investigate
whet her I CE officers are neeting the reason to
believe the individual is an alien subject to
renoval fromthe United States standard for issuing
a detainer?

A. | don't know.

Q. Since the new policy in Exhibit 3 canme
i nto effect has the nunber of detainers issued

nati onally changed?
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A. | don't know.

Q Woul d it be possible to obtain the
i nformation as to whether the total nunber of
det ai ners issued nationally has changed since
Exhibit 3 went into effect?

A. Yes.

Q. How woul d one obtain the information on
t he number of detainers issued nationally since
Exhibit 3 canme into effect?

A. We have an entire division on | aw
enforcenment statistics. They're the repository for
all of our statistical information and pulling
i nformati on out of our web based enforcenment system
that creates the detainers. They would be able to
provide that information.

Q. And what is the name of that division?

A. LESA. And within the LESA the
Statistical Tracking Unit, the STU, actually does
t he data pulls.

Q To your know edge, have there been any
internal |1 CE communi cations regarding an increase or
decrease in nunbers of detainers since Exhibit 3
canme into effect?

A. To nmy know edge, no.

MR. CARR: Let's go off the record for
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j ust a second.
(Di scussion off the record.)
(MIller Exhibit No. 4

was marked for identification.)

BY MR. CARR:
Q M. MIller, |I'mhanding you what's been
mar ked as Exhibit 4. It's a docunent dated Novenber
19t h, 20009. It's a nenorandum with the subject of

Super sedi ng Gui dance on Reporting and | nvestigating
Clains to United States Citizenship. W don't
believe this docunent was produced in this
litigation, but it is publicly available on the ICE
websi te.

M. MIller, take a nmonent, please, to
review Exhibit 4, and |l et me know when you're ready.

M. MIller, do you recognize Exhibit 4?

A Yes, | do.
Q. VWhat is Exhibit 47
A It is guidance fromDi rector Mdirton on

how field officer directors and special agents in
charge and chi ef counsels should handle clains to
U.S. citizenship.

Q Is Exhibit 4 a true and correct copy of
t he docunent you just described?

A. Yes.
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Q. The policies described in Exhibit 4, are

t hey applicable in the context of detainers?

A. Yes.

Q And are the policies described in Exhibit
4 still in effect for |CE?

A. Yes.

Q And the policies in Exhibit 4 have not
been superseded by any docunment. Correct?

A. Correct.

Q Woul d an imm gration officer take this

menmor andum under consi deration prior to issuing an
I mm gration detainer?

A. If the informati on was avail abl e, yes.

Q And when you say "if the information was
avail abl e," what information are you referring to?

A. If there was information to suggest that
t he person who they were considering to issue the
detainer on, if there was information avail abl e at
t hat nmonent that the person was in fact a U. S.
citizen.

Q And when you say "that nmonment," when were
you referring to?

A. When they're conducting their
I nvestigation prior to the issuance of the

I mm gration detainer.
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Q Woul d an imm gration officer be required
to take this menorandum under consideration prior to
I ssuing an inmm gration detainer if there is sone
I ndi cation that the subject is a U S. citizen?

A. Yes.

Q I'd like to direct you to the second full
paragraph. Halfway down this paragraph there's a
sentence that starts: As a matter of law, |CE
cannot assert its civil immgration enforcenent
authority to arrest and/or detain a U S. citizen,
abbrevi at ed USC.

Do you see that?

A. Yes, | do.

Q Do you understand that statenment to al so
apply to the issuance of detainers?

A. Yes, | do.

Q. As a matter of |law, |CE cannot issue a
det ai ner against a U. S. citizen. Correct?

A Correct.

MR. SILVIS: Object to the extent it

calls for a | egal conclusion.

BY MR. CARR:
Q. You can answer.
A. If the information is known, yes.
Q What do you mean by "if the information
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I's known?"

A. If the person conducting the
I nvestigation knows that the person is or has
reached the conclusion that the person is a U S.
citizen.

Q So if the individual inmmgration officer
conducting the investigation does not know that the
subject of the detainer is a U S. citizen, they
could issue a detainer against a U S. citizen?

A. If the information that they have before
t hem suggests that the person is renmovable fromthe
United States, yes.

Q Does Exhibit 4 provide any instruction,
provi de any step-by-step instruction on how an
I mm gration officer nust determ ne whether an

i ndividual is a U S. citizen?

MR. SILVIS: [I'mgoing to object to the
form It's alittle vague.
A. | don't think these are step-by-step

I nstructions; just general guidance on how to assess
the claimand performthe investigation.
BY MR. CARR
Q. Is an imm gration officer required to
determ ne that an individual is not a U S. citizen

before issuing a detainer?
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A. To the best of their know edge, yes.

Q And does the Exhibit 4 menorandum apply
to the determ nation that an inmm gration officer
must nmake as to whether the subject is a U S.
citizen or not?

A. Can you say that again?

Q When nmeking the determi nation as to
whet her an individual is a United States citizen
before issuing a detainer, do the instructions and

gui dance in Exhibit 4 apply?

A. Yes.
(MIler Exhibit No. 5
was marked for identification.)
BY MR. CARR
Q M. MIller, you' ve been handed what's
been marked as Exhibit 5. It's a docunent that is

Bat es stanped DHS 000074 through DHS 000109. It's a
docunment with the title The Law of Arrest, Search,
and Seizure for Immgration Oficers. Please take a
noment to review that docunment, M. Mller. It is
rather lengthy, so | will refer you to specific
portions of this docunment as we go through. You
don't need to review every single page at this point
in time, but please let me know if you'd like sone

time to revi ew.
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A. ['"'mfamliar with the docunment.

Q. Do you recogni ze Exhibit 5, M. Mller?
A. Yes, | do.

Q. And what is Exhibit 5?

A. It's a Departnment of Justice docunent

t hat was provided to imm gration officers during the
| NS days.

Q. I's Exhibit 5 still provided to
I mm gration officers at |CE?

A. ' mnot aware. | don't know what
docunments they get at the acadeny. | went to the
acadeny in 1996, and | can't really speak to what's
I ssued today.

Q And when you refer to "the acadeny,"” what
are you referring to?

A. FLETC, the Federal Law Enforcenment
Training Center in Brunsw ck, Georgia, commonly
referred to as "FLETC' or "the acadeny" by people
who went there for basic training.

Q So you received Exhibit 5 as part of your

original basic training for |NS?

A. Yes.

Q. Are the policies in Exhibit 5 still in
effect?

A. Sone are. | mean, there are severa
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contai ned herein. Sonme may have been addressed by
any of the DHS conponent agencies separately and

some may have been adopted by ICE fromINS. W'd
have to go itemby item | don't know everything

that's contained in here verbatim

Q Well, let's ook at a specific section.
' mgoing to direct you to page -- it's VII-2, which
Is on DHS 98. | apologize. Can you please flip
back one page? |1'd like to start on page VII-1,
which is on DHS 97. | apol ogize for the confusion.

It's Chapter VII relating to detainers. Do you see
where I'mat, M. Mller?

A. Yes, | do.

Q Are the policies in Chapter VII titled
Detai ners currently in effect?

MR. SILVIS: 1'Il object to the form of
the question to the extent it's suggesting this is a
policy docunent.

A. In order to answer that |I'd need to see
the CFR that predates the current CFR. As you guys
are aware, this was issued in 1993, which was a
di fferent set. Title 8 CFR was different, and this
references 8 CFR 242.2. |'m assum ng that was prior
to the '96 issuance, so in order to answer that |'d

need to actually review that docunent.

Veritext Chicago Reporting Company

312-442-9087 800-248-3290 847-406-3200




© 00 N o o~ wWw N

N T T N T S R e N T
a A W N P O © 00O N OO 01~ W N+, O

Page 86

BY MR. CARR:

Q So we're | ooking at Chapter VII,
Detainers, in Exhibit 5. The only portions that
woul d no | onger be in effect would be those that
reference ol der CFR provisions. |Is that correct?

A. No, that's not what | said. | said in
order to answer your question | would have to | ook
at the CFR as it was captioned in 1993 to be able to
say whether or not that remains in effect today. As
we all know, the core of the immgration |aw, the
| mm gration and Nationality Act, changed in 1996,
and we're tal king about docunments that existed in
1993.

Q Thank you for that clarification. |
appreciate it. To the extent that the CFR
provi sions have not changed in substance, would
these policies still be in effect in Exhibit 57

MR. SILVIS: Object to the form and al so
f oundat i on.

A. The current detainer policy is the 2012

gui dance and not the 1993 gui dance.
BY MR. CARR

Q Woul d the 2012 policy nmeno supersede

Chapter VII of Exhibit 57

A. |'d have to review that to see if it's

Veritext Chicago Reporting Company

312-442-9087 800-248-3290 847-406-3200




© 00 N o o~ wWw N

N T T N T S R e N T
a A W N P O © 00O N OO 01~ W N+, O

Page 87

specifically captioned as superseding it. Do you
want me to take a mnute to do that?

Q Actually, if you would refer back to
Exhi bit 3. Does Exhibit 3 specifically note that it
supersedes Exhibit 5 or any part of Exhibit 57

A. No. It does not supersede it.

Q. Referring back to Exhibit 5, I'd like to
flip to the second page of Chapter VII which is
Bates stanped DHS 98, and it's page VII-2. There's
one paragraph in the top left-hand corner. Do you
see where I'mreferring to, M. Mller?

A. Yes.

Q About hal fway through that paragraph it
states: A detainer placed under this subsection is
an arrest which nust be supported by probabl e cause.

Does that sentence that | just read still
apply to the current issuance of detainers?

MR. SILVIS: Object to the extent that it
seeks a | egal concl usion.

A. Let ne read the entire paragraph rather
t han just one sentence.

BY MR. CARR:

Q. M. MIller, I"'msorry to interrupt, but

pl ease | et me know when you've finished reading the

paragraph, and I'll rephrase the question going
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f orwar d.
A. I ve finished.
Q You' ve revi ewed that paragraph,

M. Mller?

A. Yes.
Q The paragraph on page VII-2 of Exhibit 5,
does it still apply to the current issuance of

det ai ners?

A. Based on ny reading of this paragraph and
my reading of Exhibit 3, | would say no.

Q I's there any part of the paragraph on
page VII1-2 that still applies to the current
| ssuance of detainers?

A. Again, it's difficult for me to answer
t hat because this is referencing the CFR from 1993,
which | have not reviewed. Both in footnote 200 and
in the text itself it's referring to the CFR from
1993.

Q. And I'Il refer you back to the sentence |
mentioned earlier, where it says that a detainer
pl aced under this subsection is an arrest which nust
be supported by probable cause. Do you see that
sentence, M. MIller?

A. Yes, | do.

Q I's a detainer issued today still required
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to be supported by probable cause?
MR. SILVIS: Object to the extent that it

seeks a | egal concl usion.

BY MR. CARR:
Q. You can answer.
A. No. The current guidance is a reason to
bel i eve.
Q. And to your understanding, is a reason to

believe different than probable cause?
A. To nmy understandi ng, yes.
Q What is the difference between a reason
to believe and probabl e cause?
MR. SILVIS: Objection to the extent it

seeks a | egal concl usion.

BY MR. CARR:
Q. You may answer .
A. | think "reason to believe," based on the

I nformation the individual officer has before himor
her at the time they're reaching their concl usion,
is that it's nmore likely than not that the person is
foreign born and has grounds of renovability from
the United States, either currently or based on the
conviction for which they're charged, a conviction
associated with the charge that has been | evied

agai nst them as opposed to probable cause, which |
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t hink would require a higher |evel of review of
excul patory information.

Q "Il direct you to the next sentence in
t hat same paragraph on page VII-2, where it says:
These detainers should be followed by an order to
show cause.

Did | read that correctly?

A. Yes.

Q. Currently are detainers still required to
be foll owed by an order to show cause or the current

version of that docunent?

A No.

Q. And the current version of an order to
show cause would be a notice to appear. |s that
correct?

A. Correct.

Q. And 1'll also direct you to the next

sentence that starts: Since it is difficult to
establish that these aliens are likely to abscond
before a warrant can be obtained to support an
arrest w thout warrant under Section 287(a)(2) of
the Act, a warrant of arrest should be issued and
served upon the alien.
Do you see that, M. Mller?
A. Yes, | do.
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Q Does current ICE policy require a warrant
of arrest to be issued and served upon an alien
subject to a detainer?

A. No.

MR. SILVIS: Objection. Asked and
answer ed.
BY MR. CARR:

Q. Are there any current |CE policies
recommendi ng that a warrant of arrest shoul d be
| ssued and served upon the subject of a detainer?

A. State that again.

MR. CARR: Coul d you please read that

back?
(The record was read by the reporter.)
THE W TNESS: Let nme review Exhibit 3 for
t he exact verbiage. |[|'Il look at Exhibit 2 as well.

Exhi bit 2, Section 4.3 directs the person issuing
the detainer to attach either the warrant or warrant
of arrest, warrant of renmoval or the renoval order
unl ess inpractical.

MR. CARR: Could you read back that
response?

(The record was read by the reporter.)

BY MR. CARR

Q M. MIller, Section 4.3 of Exhibit 2 does
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not state that a warrant of arrest should be issued
and served upon the subject of a detainer. Correct?

A. Correct.

Q And to be clear, Exhibit 5 states that a
warrant of arrest should be issued and served upon
the alien. Correct?

A. That's what the docunent says, yes.

Q. And currently should a warrant of arrest
be i ssued and served upon the subject of a detainer?

MR. SILVIS: Object to the form

A No.
BY MR. CARR
Q Do ICE officers typically issue a notice

to appear and an arrest warrant when they issue a
det ai ner agai nst a subject?

MR. SILVIS: Object to the form

A. No.
BY MR. CARR
Q. I's there any national policy that an

I mm gration officer is required to issue a notice to
appear or an arrest warrant to the subject of a
det ai ner?

MR. SILVIS: Objection. Asked and
answer ed.

A. No.
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(MIller Exhibit No. 6

was marked for identification.)

BY MR. CARR:
Q M. MIler, you' ve been handed what's
been mar ked as Exhi bit 6. It's a document Bates

st anped DHS 000161 t hrough DHS 000171, and it's
titled Chapter 43, Detainers, Subpoenas and
Warr ant s. Pl ease take a noment to review that

docunent and |l et nme know when you're ready,

M. MlIller.
A Okay.
Q M. MIller, do you recognize Exhibit 67
A. | was provided a copy by counsel.
Q Did you have any prior experience with

Exhi bit 6 before receiving a copy from counsel ?

A. When | was an I NS special agent, yes.

Q What is Exhibit 67

A. It's a chapter fromthe I NS Special Agent
Fiel d Manual .

Q So to be clear, Exhibit 6 is part of a

| ar ger docunent ?

A. Correct.

Q And that docunent is referred to as the
| NS Special Agent Field Manual ?

A Yes, sSir.
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Q When was the I NS Special Agent Field

Manual 1 ssued?

A. | don't know.
Q When was Exhibit 6 issued, if you're
awar e?
A. [''m not aware.
Q Is Exhibit 6 currently effective?
A. To nmy know edge, no.
Q So any policies or procedures outlined in

Exhi bit 6 are not currently in use by ICE
I mm gration officers?

MR. SILVIS: Object to the form

A. To my know edge, no.
BY MR. CARR:
Q I's there any reason why an inmm gration

officer would refer to Exhibit 6 currently when
| ssuing a detainer?

A. To my know edge, no.

Q. Let nme ask you to flip the page of
Exhibit 6 to the second page marked DHS 162. There
are several bullet points at the top of that page,
and |1'd direct you to the second bullet point where
It says: Check one of the four action blocks
follow ng the data bl ocks indicating the type of

service action pending in the case.
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I know we're taking that a little bit out
of context, and | wanted to bring that back a little
bit. When this docunment, Exhibit 6, refers to one
of the four action blocks follow ng the data bl ocks,
is that referring to the check boxes at the top of
t he detainer forn?

A. Do you know which detainer formthis is
referring to? I|I'msorry to answer your question
with a question but, as you're aware, there's nore
t han one issue of the detainer.

Q To make this clear, are you aware of
whi ch detainer formthe policies and procedures in
Exhi bit 6 would apply to?

A. No.

Q We're going to put away this docunent for
the time being. Other than the documents we've
| ooked at so far today, Exhibits 2 through 6, are
t here any other policies regarding the issuance of
detainers in force for |ICE between August of 2010
and the present?

A. No.

Q We m ght be able to clear up what we were
just discussing with our next exhibit, which we'l
mar k as Exhibit 7.

(MIller Exhibit No. 7
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BY MR, CARR
Q M. MIller, you' ve been handed what has
been marked as Exhibit 7. It's titled Immgration
Detai ner, Notice of Action. |It's Bates stanped as

DHS 000119 t hrough DHS 000121. Pl ease take a nonment

to review that docunment and | et ne know when you're

ready.

o > O »

A

i mm gration detainer Form-247.

Q

det ai ner

A.
Q

Decenmber

A.
Q

training on using the revised form Exhibit 77
A.
related to the training. The policy was issued by

the director in ternms of the utilization of the form

formthat is currently in force. Correct?

of 2012. |s that correct?

Page 96

was marked for identification.)

' mready.

M. MIller, do you recognize Exhibit 7?
Yes, | do.

VWhat is Exhibit 77?

It is the current iteration of an

And Exhibit 7 is the version of the

Yes, sir.

And this detainer formwas revised in

Yes, it was.

Were there any policies regarding

| don't believe there was any policy

312-442-9087
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and how to utilize the form
Q And when you refer to the guidance issued

by the director, you're referring to Exhibit 3 that

we | ooked at earlier. Is that correct?
A. Yes, Sir.
Q Was there any change in | CE procedure

regardi ng the i ssuance of detainers after the
revision of the detainer formin Decenber 20127

A. Yes.

Q And were those changes in procedure
i ncluded in Exhibit 37

A. Yes, they were.

Q Were there any ot her docunments that
descri bed changes in procedures for the new detai ner

f orm besi des Exhi bit 3?

A. On the national |level, not to ny
know edge.
Q When you say "on the national |evel, "

were there changes at the field office level?

A. ' m not aware of what happened in all of
the 24 field offices, but during ny preparation
counsel did provide ne with a standard operating
procedure for the LESC. [|'m not sure when that was
I ssued, whether it was based on this detainer or the

2011, but | know that that was an operating

Veritext Chicago Reporting Company

312-442-9087 800-248-3290 847-406-3200




© 00 N o o~ wWw N

N T T N T S R e N T
a A W N P O © 00O N OO 01~ W N+, O

Page 98

procedure that was initiated after the iteration of
one of those two, and | don't have a copy with ne so
| can't really say.

Q | believe we'll 1ook at that docunent
| ater, but I'd like to stick with this docunment for
right now At the top of Exhibit 7, underneath
where it says, "The U. S. Departnent of Homel and
Security has taken the follow ng action related to
t he person identified above currently in your

custody," there are four |l arge check boxes. Do you
see those?

A. Yes, | do.

Q When an ICE imm gration officer issues a
detai ner are they instructed to check only one of
t hose four boxes?

A. No.

Q Can an imm gration officer check nore
t han one of the four boxes?

A. Yes.

Q And |'d like to direct you to what |'m

going to call the sub boxes under the top box. Do

you understand what |'mreferring to?
A Yes.
Q There are several sub check boxes under

the "determine if there's a reason to believe" |arge
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check box. 1'd specifically like to direct you to
t he check box marked "other, specified." Do you see
t hat ?

A. Yes, sSir.

Q What is the purpose of the "other" check
box?

A. The purpose of the "other" check box is,
as we discussed previously, and I'll refer you to
Exhi bit 3 on page DHS 000113 in footnote 4, those
woul d be one of the extraordinary circunstances or
ot her public safety threats as captioned in Exhibit
3. And if you were going to predicate the issuance
of the detainer on one of those, it would be to be
capti oned hereon.

Q And woul d those extraordinary
circunstances be the only reason an i mm gration
of ficer could check the "other" box?

MR. SILVIS: Objection. Foundati on.

A. | guess | can't speak to the infinite
nunber of possibilities, but nost commmonly those
woul d be the reasons.

BY MR. CARR:

Q. An imm gration officer could check the

"other" box for a reason besides the extraordinary

circunstances you descri bed. Correct?

Veritext Chicago Reporting Company

312-442-9087 800-248-3290 847-406-3200




© 00 N o o~ wWw N

N T T N T S R e N T
a A W N P O © 00O N OO 01~ W N+, O

Page 100

A. Those were the ones that were provided to
us by the director as guidance, but certainly in the
worl d of international terrorismand crimnality
it's hard to say definitively that there wouldn't be
ot her categories that could arise. For exanple,
what we saw in Boston, that was unforeseen, but
nevert hel ess detainers were issued, so it's hard to
say what unfol ds before us. The guidance in
footnote 4 was provided as general categories for
t hose persons that clearly pose a public safety risk
t hat we nost commonly interact wth.

Q Could an imm gration officer issue a
detainer with only the "other"” check box marked for
a reason not covered by the categories listed in
footnote 4 of Exhibit 3?

A. I'"m sorry. Could you repeat that again?

MR. CARR: Can you read that back?
(The record was read by the reporter.)
THE W TNESS: Yes.

BY MR. CARR

Q And to the best of your know edge, can
you specify any of those circunstances in which an
i mm gration officer could issue a detainer?

A. No, | can't. As | said previously, those

were general categories that were offered as
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gui dance, but | wouldn't preclude the existence of
ot her things that weren't known to the director at
the tinme that this was issued in 2012.

Q And those other issues would be subject
to the discretion of an imm gration officer?

A. Correct.

Q Is a detainer still valid if the only box
checked is the "other" box?

MR. SILVIS: Object to the extent that it
calls for a legal concl usion.

A. They woul d have to check the initial box
as directed in Exhibit 3, the initial box that says
"determ ne that there is reason to believe that the
i ndi vidual is an alien subject to renmpval fromthe
United States," and then check the "other" box and
speci fy what the "other" category is.

BY MR. CARR:

Q And to clarify, on the current detainer
form Exhibit 7, an immgration officer is required
to check the | arge box that states "determ ne that
there is a reason to believe,"” and is also required

to check at | east one of the sub boxes?

A. That is correct.
Q If the only sub box checked is the
"ot her" sub box, would that detainer still be
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enf or ceabl e?
MR. SILVIS: Objection. Foundation. 1I'd
al so object to the extent that it calls for a | egal

concl usi on.

A. Coul d you rephrase that or clarify that?
BY MR. CARR:
Q Certainly. |If the top |arge check box is

checked off and the only sub check box that's

checked is "other," is the detainer still valid?
A Yes.
Q Coul d the circunstance where there is an

initiation of an investigation into a subject's
renovability qualify under the "other" sub check
box?
MR. SILVIS: Object to the form
A. Provi ded the investigation conports with
one of the criteria laid out in the director's
menor andum, yes.
BY MR. CARR:
Q. And the criteria laid out in the
di rector's nmenorandum that you're referring to, what

are those?

A. Do you want ne to read thenf
Q You don't need themto read them but --
A. Ref erencing the pending crim nal charges
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or one of the criteria outlined in footnote 4 on
page 113. |If the investigation is tied to one of

t hose el enents, then yes.

Q And you're referring to Exhibit 37
A. Yes. Exhibit 3, page 113.
Q Referring back to Exhibit 7 and the sub

check boxes, what degree of certainty does an
I mm gration officer have to have before checking
t hose boxes?

A. They have to have reason to believe that
one of those sub boxes, in addition to the el enent
of renovability, exists.

Q Do they have to confirmthat the
conditions they check are nmet?

A. Yes.

Q. Is it enough for an immgration officer
to have a reasonabl e suspicion that one of the
subcat egories, the sub check boxes, have been net?

MR. SILVIS: 1'Il object to the extent
that it calls for a legal conclusion. [|'ll object
also to the form

A. Based on the information they reviewed in
reaching their conclusion to issue the detainer,

t hey would have to have a reason to believe that one

of those things existed. Since many of these
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criteria would be derived from el ectroni c dat abases,
t hey woul d be basing their conclusions on the
I nfformation that was available to them as entered
into that data system

BY MR. CARR:

Q Does ICE initiate renoval proceedings if
it is later determ ned that the subject of a
det ai ner did not neet one of the enforcenent
priorities?

A. They have the discretion to do so, but
the current guidelines on prosecutorial discretion
woul d suggest that their resources be used
el sewhere.

Q Is it national policy for all ICE offices
to use only the current detainer form Exhibit 7?

A. Wt hin ERO, yes.

Q. Can an ICE immgration officer use a
prior detainer formcurrently?

A. By policy, no.

Q If an I CE agent issues a detainer today
using an old form not Exhibit 7, would that old
det ai ner still be effective?

MR. SILVIS: Objection to the extent that
it calls for a |legal conclusion. Also, the term

"effective" is a bit vague and anbi guous.
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BY MR. CARR:
Q. You can answer.
A. According to the policy it would not.
Q Does ICE still treat old detainer forns

I ssued prior to the version in Exhibit 7 as
effective?

A. Yes.

Q. Why has I CE not reviewed all detainers
I ssued on the old forms since the revision in
Exhi bit 7?2

MR. SILVIS: Object to foundation.

A. Wthin ERO it was just determ ned that
there were too many and that, at the tinme they cane
to our attention in ternms of the detai ner being
activated, we would do a prosecutorial discretion
review at that tine.

MR. CARR: Could you read back that
response?

(The record was read by the reporter.)

BY MR. CARR

Q When you say "at the time they came to
our attention,” are you referring to the tinme that
the detainer's 48 hour period became effective?

A. Yes.

Q So I CE chose to wait until the old
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detainer fornms were activated before reviewing their
sufficiency. |Is that correct?

MR. SILVIS: Objection to form

A. No.
BY MR. CARR:
Q | CE did not review any detainer form any

old detainer formissued prior to the revision in
Exhibit 7. Correct?

A. It wasn't a policy to do so, no.

Q If an | CE agent has probable cause to
beli eve that an individual's renovable, why is there
no policy requiring themto also issue an
adm ni strative warrant?

MR. SILVIS: Objection to form

A. That's a theoretical question. | don't
know t heoretically why that -- we have warrantl ess
arrest authority so, generally speaking, the
detainer is issued prior to the arrest, and the
determ nation of the actual arrest and how to charge
the individual is nmade once all the information
about the individual is known to us.

BY MR. CARR

Q If an imm gration officer issues a

det ai ner based on their reason to believe that an

I ndi vidual is renovable, why is there no requirenent
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for themto also issue an adm nistrative warrant?

A. It isn't a requirenent. Again, it's
t heoretical speculation. |It's not covered by the
policy, and | don't know why.

Q Woul d an imm gration officer who has a
reason to believe that an individual's renovable
pursuant to the issue of a detainer also be able to
| ssue an adm ni strative warrant?

A. The officer would not be able to issue
the warrant. The supervisor would have to issue the
war r ant .

Q What is the particular job title or
description of soneone who has the ability to issue
an adm nistrative warrant at |CE?

A. The first |ine supervisor would be a

supervisory detention and deportation officer.

Q. That would be an SDDO. |Is that correct?
A. Yes, sir.
Q. Are there any limtations on ICE's

warrantl ess arrest authority?
MR. SILVIS: Object to the extent that it
calls for a |l egal conclusion.
A. Relating to adm nistrative viol ati ons of
Title 8 that would be the Iimtation.

BY MR. CARR
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Q. "Il direct you back to Exhibit 7, down
to a check box towards the very bottom This is
after the "it is requested that you" section. Do
you see that?

A. Yes, sir.

Q. The first check box states that this

request derives from federal regulation 8 CFR

Section 287.7. I's that correct?
A. Yes.
Q Does the current version of the detainer

form Exhibit 7, derive fromfederal regulation 8
CFR Section 287.77

A. Yes.

Q And |l et's nove down a couple nore check
boxes to the next to | ast one, where it states
"consider this request for detainer operative only
upon the subject's conviction.” Do you see that
check box, sir?

A Correct.

Q. I n what circunstances would the "consider
this request for detainer operative only upon the
subj ect's conviction" be used?

A. | nstances where the individual has sone
kind of immgration status and they would only be

subj ect to renoval proceedings if they were
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convicted of a crine.

Q. Woul d that include | egal permnent
resi dents?

A. General ly speaki ng, yes.

Q So that check box is usually applied only
to | egal permanent residents?

A. There's lots of different kinds of |egal
I mm gration status, and permanent residency is one
of those.

Q Woul d you say that the majority of the
time that box is checked is for a detainer issued
agai nst a | egal permanent resident?

MR. SILVIS: Object to foundation.

A. Are you asking nme to speculate? |[|'d say
It's probably nmore common for non-imm grants, | egal
non-i mm grants.

BY MR. CARR:

Q I's the request to "consider this request
for detainer operative only upon the subject's
conviction" followed by l|ocal |aw enforcenent
agenci es?

MR. SILVIS: Object to foundation.

A. To my know edge, yes.
BY MR. CARR:
Q I's there any requirenment that the request
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to "consider this request for a detainer operative
only upon the subject's conviction" be foll owed by

| ocal | aw enforcenent agencies?

A. No.
(MIler Exhibit No. 8
was marked for identification.)
BY MR CARR
Q M. MIller, you' ve been handed what's

been marked as Exhibit No. 8, which is Bates stanped
DHS 000115, entitled Imm gration Detainer, Notice of
Action. Please review the docunent and |l et ne know

when you're ready.

A. "' mready.

Q Do you recogni ze Exhibit 8, M. Mller?
A. Yes, | do.

Q What is Exhibit 87

A. It's an older iteration of an inm gration

det ai ner Form | -247.
Q And when did Exhibit 8 first becone

effective?

A. Thi s docunent woul d have been in August
of 2010.
Q And is Exhibit 8 a true and correct copy

of the inmm gration detainer that becane effective in

August of 20107
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A. To ny know edge, yes.
(MIller Exhibit No. 9

was marked for identification.)

BY MR CARR:
Q M. MIller, you' ve been handed what's
been marked as Exhibit 9. It's been Bates stanped

DHS 000116 t hrough DHS 000118, and it is also
entitled Immgration Detainer, Notice of Action.
M. MIller, please take all the tinme you need to

review t he docunent and |l et nme know when you're

ready.
A. ' m ready.
Q Do you recogni ze Exhibit 9, M. Mller?
A Yes.
Q What is Exhibit 97
A. It's the iteration of an inmm gration

detainer Form|-247 that was issued in Decenber of
2011.

Q And Exhibit 9 would have been effective
as of Decenmber 2011. |Is that correct?

A Yes, sir.

Q And is Exhibit 9 a true and correct copy
of the inmm gration detainer that would have been
effective as of Decenmber 20117

A Yes, sSir.
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Q. And was Exhibit 9 in effect until the
nost recent revision of the detainer fornf

A. Correct.

Q I'd like to direct your attention to the
top check box on Exhibit 9. That top check box
reads: Initiated an investigation to determ ne
whet her this person is subject to renpoval fromthe
United States.

Is that correct?

A. Yes, sSir.
Q And |I'"mgoing to ask you to do a little
conparing. |Is that check box the same as the top

check box on Exhibit 87

A. Essentially. They changed the syntax of
the sentence.

Q. So the wording is different on the top
check box between Exhibit 8 and Exhibit 9. Correct?

A. Correct.

Q. I's the substance of the top check box on
Exhi bit 8 and Exhibit 9 any different?

A. No.

Q. At the tine the detainers in Exhibit 8
and Exhibit 9 were effective and the top check box
was checked regarding the initiation of an

I nvestigation, was any follow up ever done after the

Veritext Chicago Reporting Company

312-442-9087 800-248-3290 847-406-3200




© 00 N o o~ wWw N

N T T N T S R e N T
a A W N P O © 00O N OO 01~ W N+, O

Page 113

initiation of an investigation that's indicated in
t hat box?
MR. SILVIS: Objection to the form and

f oundat i on.

A. It wasn't required.
BY MR. CARR:
Q. So followi ng the issuance of a detainer,

either Exhibit 8 or Exhibit 9, an inmm gration
officer was not required to follow up on the
initiation of an investigation. Correct?

A. Correct.

Q Now, the top check box that we're | ooking
at changed between Exhibit 9 and the current

revi sion of the detainer form Correct?

A. I'"'msorry. Are you referring to Exhibit
77?

Q. Exhi bit 7, yes.

A. Yes.

Q. I's there any substantive change between

the top check box in Exhibit 9 and Exhibit 77

A. Yes.

Q What was the substantive change between
Exhibit 9 and Exhibit 77

A. In Exhibit 9 it was generalized that the

I nvesti gati on has been determ ned, whereas in
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Exhibit 7 it's a requirenent that there's reason to

beli eve the person is actually renovable fromthe
United States and anot her one of the enforcenment
criteria apply.

Q Did an imm gration officer issuing a
det ai ner, either Exhibit 8 or Exhibit 9, have to
have a reason to believe that an individual was
renovabl e?

A. Yes.

Q. So what ever detainer formwe're | ookin
at, whether it be Exhibit 7, 8 or 9, an imm grati

of ficer issuing one of those detainers would have

had to have a reason to believe that the subject
t he detai ner was renovable. Correct?

A. Correct.

Q. Did the procedures required to determ
a reason to believe change between Exhibits 7, 8
97?

A. No.

Q So the sanme procedures used to determ
whet her that top check box should be marked have

changed between Exhibits 7, 8 and 9. Correct?
A. They have not.
MR. CARR: Let's go off the record for

second.

g

on

of

ne

or

ne

not

a
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(Recess.)

MR. CARR: Let's go back on the record.

BY MR. CARR:
Q M. MIller, welcome back from | unch.
A. Thank you.
Q. I'd like to nove on and tal k about sone

of the statistics that are kept by | CE regarding
detainers. Does |ICE keep national statistics on how
many detainers it issues?

A. Yes.

Q Can those statistics be broken down by
area of responsibility?

A. Yes, they can.

Q So if you want to obtain statistics on
how many detainers were issued fromthe Chicago AOR,

t hat woul d be possi bl e?

A. Yes, sSir.
Q Where are the statistics kept by I CE?
A. We have a dat abase system again, through

t hat division, LESA and the Statistical Tracking
Unit. They're the ones who manage that information,
and if tasked retrieve that information, they're the
ones who do it.

Q What is the nane of that database?

A. It's called the EID, and | believe that
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stands for the electronic information database.

Q. What does I CE use the statistics it
coll ects on detainers for?

A. Largely to respond to inquiries.

Q What do you nean by "respond to
i nquiries?"

A. We get several inquiries fromfirms |ike
yours or other groups that want to | ook at kind of
aggregate neasures of the detainers. At tines we
get requests from nembers of Congress that want to
know whet her within their state -- it's very
difficult for us to break it down to their
congressional district because our geographic |ines
don't necessarily mrror theirs, but we usually
provide the information at the state | evel.

Q. And when you're tal king about those
I nquiries, would those inquiries be pursuant to

Freedom of Information Act requests?

A. Sonme, yes.

Q And sonme woul d be pursuant to litigation?
A. Yes, sir.

Q. Besi des Freedom of I nformation Act

requests and litigation, are there any other types
of inquiries you get from non-governnmental sources?

A. Not usually. They're usually Freedom of
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| nformation Act or pursuant to litigation.

Q Does | CE keep statistics on how many
detainers are issued with each particular check box
on the form checked?

A. To my know edge, that's retrievable for
-- | believe it was the 2011 iteration. The 2012
iteration, when it was initially issued the sub
boxes as we're calling them were not active in our
system so it required the officer to print the form
and then do the sub box by hand. At the high |evel
| know t hat change has been made in terns of the
proj ect managenent. | don't know whether it's been
fielded yet or not. But in terms of culling
statistics for the sub boxes, that woul dn't be
avai |l abl e yet.

Q So I CE has statistics on how many of the
| arge check boxes are checked but not the sub check
boxes on the current detainer form Correct?

A. | believe so, yes.

Q. And the statistics on which check boxes
are checked are kept in that same database, the EID?

A. Yes, sSir.

Q. And is it possible to generate a report
with the details of how many detainers are issued

with each particular check box checked?
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A. | believe so, yes.

Q | want to nmove on and tal k about
performance eval uati ons and the policies and
procedures for immagration officers. Does |ICE
require its agents to reach certain quotas of issued
det ai ners?

A. No.

Q. Are the numbers of detainers that an |ICE
agent issues any part of their job evaluation?

A. No.

Q Do cancel ed detainers factor into an
i ndi vi dual |1 CE agent's job evaluation?

A. No.

Q Are there any specific national
performance standards for |ICE agents related to the
| ssuance of detainers?

A. No.

Q So there's no formal grading system for
| CE agents related to detainer issuance?

A. No.

Q What oversight exists at |ICE for
i ndi vidual imm gration officers' detainer issuance
practices?

A. A review of the work that they do woul d

be acconplished at the |local |level, and |I guess that
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woul d vary from supervisor to supervisor, the

di scussi ons they have with their subordinates, if
there seens to be a pattern of detainers that were
either incorrectly issued or inconmpletely issued.

Q Are there any national policies regarding
oversi ght of individual officers' issuance of
det ai ners?

A. No, other than to hold themto the
standards laid out in the director's menorandum

Q And by the director's nmenorandum you're
referring to what docunment?

A Exhi bit 3.

Q Thank you. You nentioned that the
oversight of individual immgration officers is left
to the local |evel at |ICE.

A. Correct.

Q. And it would be the individual officers’
di rect supervisor who would be overseeing their

| ssuance of detainers?

A. Yes, sir.
Q We tal ked about training a little bit
earlier -- and counsel, if you want to maintain your

standi ng objection to the training questions it's
understood; |'d just note that for the record -- but

| want to ask a few nore questions regarding
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training. |s there any training regarding grounds
for renovability for |ICE agents?

MR. SILVIS: | would note, too, at this
poi nt that any answers he woul d give about training
would be M. MIller's recollection based on his own
personal experience versus the official answers.

BY MR. CARR:

Q. Is there any training for |ICE agents who
| ssue detainers regarding the grounds for

renmovability?

A. Yes.
Q VWhat is that training?
A. They receive a basic block of instruction

on what the renovability charges are and the kinds
of evidence you would need to substantiate those
renmovability charges.

Q. And that training on the grounds for
removability is done at the beginning of an |ICE
agent's enpl oynent ?

A. Yes.

Q And is it done after the begi nning of
t heir enpl oynent ?

A. ['"m sorry. Could you rephrase that?

Q Does the training continue after they're

first enployed by | CE?
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A. Yes. There's continued on-the-job
training that occurs throughout the individual's
career as a line officer.

Q And how frequently does an | CE agent
receive further training regarding grounds for
renmovability?

A. To my know edge, there's no formal
schedule. Many offices work on devel opi ng training
prograns at the local level to work with their
office of chief counsel, especially for any changes
in state law or circuit court |aw that inpacts that
particular AOR or the offices within an AOR. That
woul d vary wi dely across the country.

Q Does anyone at the national |evel of |ICE

oversee the training of |ICE agents?

A. Yes.
Q. Who woul d that person be?
A. Charles DeVita. | don't know his actual

title, but he is over |CE training.

Q M. DeVita, does he report to you?

A. ['"m not sure within which of the three
programmati c areas his office resides. Wthin | CE
there's three programmatic areas. |'mdrawing a
bl ank on what MA stands for, but basically

managenent and adm ni stration, the support division.
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HSI, Honel and Security Investigations is within ERO,
and training is wthin MA.

Q. And the division or programthat M.
DeVita | eads up, what is the name of that progrant?

A. | believe it's managenent adm ni stration.
' msorry. He's in charge of national training. |
believe it's the training devel opnent unit.

Q. Do | CE agents who issue detainers receive
training regarding determning U S. citizenship?

A. Yes.

Q Is it the same training that we just
di scussed regardi ng grounds for renovability?

A. There's a separate block on citizenshinp.

Q To be clear, the training for |ICE agents
regarding the determnation of U S. citizenship,
does it take place at the same tinme as the training
for grounds for removability?

A. Yes.

Q. I's there any separate training that takes
pl ace at a different time for |ICE agents regarding
the determ nation of U S. citizenship?

A. There are subsequent trainings conducted
by the office of chief counsel, but again, it's
| ocal i zed across the country.

Q And when you refer to the office of chief
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counsel, you're referring to counsel offices in each
of the individual field offices?

A. Yes, sSir.

Q Do | CE agents who issue detainers receive
training regarding | egal permanent residents?

A. Yes.

Q When do | CE agents receive that training
regardi ng | egal permanent residents?

A. During their basic training at the
Federal Law Enforcenment Training Center.

Q And after their basic training do they
recei ve any subsequent training regarding |egal
per manent residents?

A. To my know edge, there's no subsequent
bl ock of instruction just on |egal pernmanent
residents.

Q. I's there any subsequent bl ock of
I nstruction regarding | egal permanent residents and
conditions for their renmovability?

A. Yes. That would be part of the ongoing
training relating to renovability.

Q And regarding the training we just
di scussed for renovability, determ nation of | egal
citizenship and | egal permanent residents, are there

any docunments that describe that training?
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A. Since that's adm nistered locally |
really can't speak with any certainty that they
exist. That's sonething that would vary, again,
fromfield office to field office to chief counsel's
office to chief counsel's office on how they
docunment their training.

Q. Are there certain witten documents

regarding training related to the basic training

that all | CE agents receive?
A Yes.
Q So | CE agents when they first start their

enpl oyment at | CE receive basic training. Correct?

A. Yes.

Q And they receive docunents related to
grounds of renovability at that tine. Correct?

A. Yes, sSir.

Q. And they receive docunents concerning
U.S. citizenship at that time. Correct?

A. Yes, sSir.

Q And they receive docunents regarding

training for |egal permanent residents at that tinme.

Correct?
A. Yes, sSir.
Q And after basic training at the begi nning

of an I CE agent's enploynent, all subsequent
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training takes place at the local level. |Is that
correct?

A. On those topics, yes.

Q Are there any other topics where training

t akes place on a national level related to
det ai ners?

A. No.

Q. I'"d li ke to nmove on and tal k about the
notice that's provided to the subject of a detainer
regarding the detainer. Does the current detainer
policy docunent indicate anywhere that an issuing
agent should request that an LEA provide notice of
t he detainer to the subject of the detainer?

A. Are you referring to Exhibit 37

Q If you would like to refer to Exhibit 3
to refresh your recollection, be ny guest.

A. No. It doesn't require themto indicate
t hat .

Q. So under the current policy an | CE agent
I's not required to request that an LEA provide
notice of the detainer to the subject?

A. It is not captioned on the policy.

Q. Maybe for the sake of ease |I'll ask you
to refer back to Exhibit 2, which is the 2010
det ai ner policy. Does the 2010 detai ner policy
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captured in Exhibit 2 indicate anywhere that an
agent issuing a detainer should request that an LEA
provide notice of the detainer to the subject of the

det ai ner ?

A. No, it doesn't.
Q And | apol ogize for making you flip
t hrough docunents, sir, but I'll direct you to

Exhibit 8, which is the detainer formthat was
effective as of August 2010. Exhibit 8 does not

have a check box requesting that the LEA provide the

detainer to the subject. Correct?
A. Correct.
Q. So at the tinme that this formwas in use

neither ICE's policy nor the form di scuss notifying
t he subject of a detainer. Correct?

MR. SILVIS: Object to the form

BY MR. CARR:
Q. You may answer.
A Correct.
Q And |I'Ill ask you to pull up Exhibit 9

again. Exhibit 9 does contain a check box that

states "provide a copy to the subject of this

detainer." Correct?
A. Yes.
Q And please flip to Exhibit 7, which is
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t he Decenmber 2012 current detainer form Exhibit 7,
the current detainer form also includes a check box
to provide a copy to the subject of the detainer.
Correct?

A. Yes, it does.

Q Does | CE al ways check this box when

I ssuing a detainer currently?

A. To nmy know edge, yes.
Q. Is that a written policy?
A. No. | can say that for Exhibit 9 the

system was aut o- popul ated. Our ENFORCE system from
whi ch the detainer was issued, that field was

aut o- popul ated and coul d not be unchecked, and |
don't know for certain on Exhibit 7 whether that
still is the case. As | stated previously, we've
had sone technol ogy issues with nmaking the

nodi fications within ENFORCE to issue Exhibit 7.
l"mtold at a high Ievel that those have been
corrected.

Q. And we di scussed earlier the statistics
that | CE keeps. Wuld it be possible for ICE to
keep track of the number of detainers that have the
"provide a copy" box checked on the current detainer
fornf

A. | don't know that for certain. | would
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have to see if that's a field. Again, if it's one
that's being -- | know on this informational only
formit wasn't generated from ENFORCE, so if it's an
aut o- popul ated formit wouldn't be something that's
searchable. If it's something that's left to the
officer's discretion, then yes, it's sonething that
could be queried. | just don't know enough about
the actual statistical fields that are avail able for
retrieval

Q So if the "provide a copy" box was
required to be checked and could not be unchecked by
an agent there would be no way to track
statistically how because they would all be checked.
Ri ght ?

A. At the time of printing they would all be
checked. Correct.

Q. Are | CE agents able to issue detainers

wi t hout being able to put theminto the ENFORCE

syst en?
A. By policy, no.
Q Do | CE agents ever issue detainers

wi t hout putting theminto the ENFORCE systenf
MR. SILVIS: Objection. Foundation.
A. To nmy know edge, they don't.
BY MR. CARR:
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Q So | CE agents do not issue handwitten or
hand filled out detainer forms currently.

MR. SILVIS: Objection. Foundation.

A. ERO officers by policy are not supposed
to i ssue handwritten.

BY MR. CARR:

Q Referring to that check box again that
says "provide a copy to the subject of this
detai ner," that check box is only a request to the
LEA. Correct?

A. Yes, sSir.

Q There's no requirenment even with that box
checked for the LEA to provide a copy to the subject
of the detainer. Correct?

A. Correct.

Q. Does | CE have any policies to ensure that
| ocal jails provide detainees with a copy of their
det ai ners?

A. No.

Q Does | CE have any national policies for
following up with an LEA regardi ng conpliance with
t hat check box, the request to provide a subject
with a copy of the detainer?

A. No.

Q Does | CE have any national policies for
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following up with the subject of the detainer to
determne if he or she was served with a copy of the
det ai ner ?

A. No.

Q Does | CE have any national policies
regardi ng contacting the subject of a detainer after
the i ssuance of a detainer but before the 48 hour
detention period starts?

A. No.

Q Are there any | ocal policies, to your
know edge, regarding followi ng up with an LEA about
conpliance with the request to provide a copy?

A. No.

Q Are there any local policies, to your
know edge, regarding following up with the subject
of the detainer to determine if they were served?

A. No.

Q Are there any local policies, to your
knowl edge, regardi ng contacting the subject of the
detainer after the detainer is issued but before the
48 hour detention period goes into effect?

A. No.

MR. KISOR: May | ask a question? When
you were referencing | ocal policies nmy understanding

I's you were tal king about |ocal ICE policies, not
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| ocal police policies. Did | get that right?
BY MR, CARR
Q M. MIller, did you understand when | was
referring to | ocal policies over the |ast several

guestions that | was referring to local ICE

policies?
A. Yes. That was ny under st andi ng.
MR. CARR: Thank you for the
clarification. | appreciate it.
BY MR. CARR
Q |"d |ike to discuss the nethods for

chal | engi ng a detai ner by the subject of a detainer.
" mgoing to mark Exhibit 10.
(MIller Exhibit No. 10

was marked for identification.)

BY MR CARR:
Q M. Mller, |I've handed you what's been
mar ked Exhibit 10, and I'Il represent these are the

def endants' responses to the plaintiffs' first set
of interrogatories. |'Il direct you to specific
sections we're going to discuss and allow you to

review those as we go forward. The first thing I'd

i ke you to do is please flip through -- it's the
next to |last page and it's not nunbered. It would
be page 17. It's titled Verification and starts
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with "I, Philip T. Mller."
A. Yes.
Q. And you are the Philip T. Mller listed

on this page. Correct?

A. Yes.

Q And that is your signature on this page?
A. Yes, it is.

Q. And you verified interrogatory response

nunmber Si X. Correct?

A. Yes.
Q Let's take a | ook at interrogatory
response nunber six. It starts on page 7 of Exhibit

10.

MR. SILVIS: Could we go off the record
for one second?

MR. CARR: Certainly.

(Recess.)

BY MR. CARR

Q. I would like you to go ahead and flip

over to page 8 of Exhibit 10, M. MIller. Here
there's a list of different methods by which an
i ndi vi dual can chal l enge the detainer issued agai nst
them Is it your understanding that this is a |ist
of the methods by which an individual may chal |l enge

a detai ner?
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A. Yes.
Q Are there any additional methods for
chal l enging a detainer that are not listed on this

I nterrogatory response?

A. Yes.

Q. What are those net hods?

A. Witing directly to the field office
director.

Q. Would witing to the field office

director fall under "individuals may al so contact
the I1CE ERO field office that issued the detainer
via tel ephone or mail ?"

A. You' re absolutely correct. | thought it
was on here.

Q Are there any other nethods that you're
aware of for challenging the detainer that are not
listed in this interrogatory response?

A. No, sir.

Q. | want to talk about the first nethod
listed here. That's towards the top of page 8,
where it says: Individuals may contact the |ICE Law
Enf orcement Support Center if they believe they have
U.S. citizenship or are the victimof a crine.

Do you see that, M. Mller?

A. Yes, | do.
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Q The Law Enforcenent Support Center is the
LESC. Correct?

A. Yes.

Q And the nunber listed there is the nunber
for the ICE LESC. Correct?

A. Yes, sir.
Q | don't believe we actually covered this
specifically earlier. What is the ICE Law

Enf orcement Support Center?

A. It's an office in Burlington, Vernont
that is there to support -- it was originally
concei ved of to support |aw enforcenment agencies
t hat needed assistance with foreign born persons
that were in their custody. It was also used by our
officers to help vet information from suspects, to
either confirmtheir legal status or see if they
were known to the agency.

Since the issuance of the 2011 det ai ner
gui dance, it's also been used as a point of intake
for informati on from persons agai nst whom we' ve
| odged det ai ners or people calling on their behalf
to make us aware of information on whether they're a
victimof a crime or witness to a crime or that they
are a U S. citizen.

Q And the LESC has only been an intake
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center for those calls since 2011. |s that correct?
A. | believe so, yes.
Q When specifically in 2011 did LESC start

to operate the hotline identified in the
i nterrogatory response?

A. | don't have the specific date, but |
believe it was in basically the sanme time frame as
t he i ssuance of the 2011 gui dance.

Q. How many people work for the I CE Law
Enf orcenent Support Center?

A. | don't know.

Q How many people work for the hotline at
the | CE Law Enforcenment Support Center?

A. | don't know.

Q. And when | refer to "the hotline" I'm
referring to the phone nunber contained in the
I nterrogatory response. Does that make sense?

A. | understand. Yes, sir.

Q Are the enpl oyees who work for the LESC
hotline contractors?

A. Sone are contractors and sone are
officers. Correct.

Q. And so sone of the enployees who work for
the hotline are also ICE officers?

A. Correct.
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Q. Do the individuals who work for the

hotline, the LESC hotline, work solely for the

hotline?
A. | don't know.
Q Who woul d know?
A. The gentl eman who's the director of the

LESC is Corey Price.

Q. And is he located in Burlington, Vernont?
A. Yes, sSir.
Q Is the LESC hotline staffed by anyone who

has the authority to issue or cancel detainers?

A. It's my understanding that there are
officers that are available to review Only the
officers can issue or cancel, and there are officers
on site that get the information provided by the
techni ci ans and make a determ nation on whet her or
not to issue or to cancel or not cancel a detainer.

Q So incom ng calls are answered by

t echni ci ans. Correct?

A. Yes.

Q. And t hose technicians don't have the
authority to issue or cancel detainers. [|s that
correct?

A. That is correct.

Q. Does soneone who calls the LESC hotline
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have the opportunity to speak to sonmeone who has the
authority to issue or cancel detainers?

A. | don't know.

Q The phone nunber in the interrogatory

response is listed on the current detainer form

Correct?
A. Yes.
Q. And it's |isted on pages 2 and 3 of the

current detainer form Correct?

A Exhi bit 77

Q. Yes, Exhibit 7.

A. That's correct.

Q I's there any way for ICE to confirmthat

t he subject of a detainer receives pages 2 and 3 of
t he detai ner fornf

A. No.

Q. The LESC hotline nunber is only for
I ndi vi dual s who believe they're a U S. citizen or
the victimof a crime. Correct?

A. Correct.

Q The number is not intended for |egal
per manent residents?

A. To nmy know edge, no.

Q. And the detainer form Exhibit 7, the

current detainer form does not I ndicate that soneone
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who is a |l egal permanent resident may call the LESC
hotline if they believe the detainer was
| nappropriately issued?

A. It does not say so.

Q How many calls has the LESC detai ner
hotline received?

A. | don't know.

Q. I's there someone who would know how many
calls are received by the LESC hotline?

A. | would imagine either Corey Price or --
| don't know if they keep statistics on that within
the Statistical Tracking Unit.

Q So you're not aware if statistics are
kept regardi ng how many calls the LESC detai ner
hotline receives?

A. | don't know personally, no.

Q. Is it policy for every call received by
t he LESC detainer hotline to be docunented?

A. |'d have to reference the LESC s standard
operating procedures. Those were provided to ne by
counsel, but | don't have them menori zed.

Q How | ong does it take to resolve the
status of a detainer after someone calls the LESC
hotl i ne?

MR. SILVIS: Objection. Foundation.
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A. | don't think there's a standard
timeline. It would depend on what information was

provi ded and how | ong the investigation took.

Q Is the LESC hotline staffed 24 hours a
day?

A. To my know edge, yes.

Q Is it staffed by individuals who speak
Spani sh?

A. | don't know.

Q And woul d that information be known by
M. Price?

A. Yes, sir.

Q Is it staffed by individuals who speak
French?

A. | don't know.

Q. And woul d that information be known by
M. Price?

A. Yes.

Q. Is it staffed by individuals who speak

ot her | anguages?

A | don't know.

Q And woul d that information be known by
M. Price?

A. Yes, sir.

Q Does the LESC hotline accept coll ect
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calls fromjails?

A. | don't know.

Q. Would M. Price have that information?
A. Yes.

Q Does the LESC hotline return messages

| eft by individual s?

A. | don't know.

Q. And would M. Price know that
I nf or mati on?

A. Yes.

Q. Can the information an individual gives
over the LESC hotline be used against themin

I mm gration proceedi ngs?

A. To my know edge, no.

Q Is every call to the LESC hotline
recorded?

A. | don't know.

Q And would M. Price have that

i nformati on?

A. Yes.

Q | CE cannot require that a |ocal |aw
enforcement agency provide a copy of the detainer
a subject. Correct?

A. Correct.

Q If the subject does not receive a

to
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det ai ner how woul d they know to call the LESC
hotl i ne?

A. | don't know. | think that the elenents
that are contained in this interrogatory are very
wel | publicized by the NGO community, the
non- gover nnent al organi zati on comunity, through our
outreach progranms, and they're all on our website.
| think these are all URLs from our website that are
contained in the interrogatories.

Q But there's no ICE policy that requires

the subjects of detainers to be infornmed of the LESC

hot | i ne.
A. No.
Q You referred a noment ago to the LESC

standard operating procedure, and I'd like to turn
to that quickly. We'Il mark this as Exhibit 11.
(MIller Exhibit No. 11

was marked for identification.)

BY MR, CARR
Q M. MIller, you' ve been handed what's
been marked Exhibit No. 11. [It's been Bates stanped

DHS 000128 through DHS 000135. It's entitled Law
Enf orcenment Support Center, Standard Operating
Procedures for Handling Tel ephonic Inquiries from

| ndi vi dual s Subject to a Detainer. Please take a
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nmoment to review that docunent. | will direct you
to particular sections as we go through it, but et

me know when you're ready.

A. ' m ready.

Q M. MIller, do you recognize Exhibit 11?
A. Yes.

Q And generally what is Exhibit 117

A. It's a standard operating procedure for

enpl oyees at the Law Enforcenent Support Center. |
was provided a copy of this by counsel in

preparation for this deposition.

Q So you've reviewed this docunent prior to
t oday?

A. Yes.

Q Is this a docunent that is created by the

Law Enforcenent Support Center?
A. That's nmy understandi ng, yes.
Q This isn't a docunent that's created by

| CE headquarters.

A. To my know edge, no.

Q. And this docunment, Exhibit 11, is
currently in effect. Correct?

A. To my know edge, yes.

Q "Il ask you to flip to page 3 of the
docunment that's Bates stanped DHS 130. [|'Ill direct
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you to the very top of the page where it says:
Background for the specialist answering the call.

Are all calls at the LESC answered by a
speci alist?

A. | don't know.

Q Is a specialist a certain type of
enpl oyee of | CE?

A. Yes. |t would be one of the technicians
t hat work at the LESC.

Q And are technicians contractors?

A. I don't know if they're contractors or
full-time enpl oyees.

Q Do technicians have the authority to
| ssue or cancel detainers?

A. No.

Q. Do specialists have authority to issue or
cancel detainers?

A. No.

Q. "Il direct you to the indented
paragraph. This is the second full paragraph, but
it's indented. It starts with: The Departnment of
Honel and Security (DHS) has placed an imm gration
det ai ner on you.

A. Yes.

Q This is the sane | anguage that appears in
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the current notice to detai nee sec

7 if that will help.

A. Yes, it is.

Q "Il direct you to the
page, where it says: The follow n
an individual will hear when calli
there's a voicemail answer script

Do you see that?

any | anguage ot her than English?

A. | don't know.

Q. And M. Price would hav
I nformati on?

A. Yes.

Q I's this standard oper at

I ndi vidual calls the LESC hotline?
MR. SILVIS: Objection.

form Is that correct? You could refer to Exhibit

A Yes.

Q Is this a voicemail nmessage received by
anyone calling the LESC detainer hotline?

A. | don't know.

Q. Who woul d know t hat information?

A. Corey Price.

Q. And is this voicemai|l nmessage provided in

Exhibit 11 followed in every instance when an

Page 144

tion of the |-247

bottom of the
g script is what
ng the LESC. Then

for calls.

e t hat

i ng procedure in

Foundati on.
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A. To nmy know edge, yes.
BY MR. CARR:
Q And so these are the policies and

procedures that the LESC foll ows when it receives a
call to the LESC hotline listed on the detainer
form Correct?

A. The procedures, yes.

Q. I'd like to direct you to Section 2.0,
which is on page 4 of the standard operating
procedure, Exhibit 11. |In the second bullet point
under 2.0 the first sentence says under that bull et
point: |If the detainee does not speak English or
you are unable to understand them due to a | anguage

barrier, you're instructed to call USCIS Language

Servi ces.
Do you see that?
A. Yes.
Q So if the individual calls the hotline

and is unable to speak English the technician w ||
call USCIS Language Services. Correct?

A. Yes.

Q l'd like to direct you a little further
down in that paragraph to the very |last sentence
where it says: The USCI S | anguage service line is

not a 24/7 operation. |If the detainee is calling
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after hours indicate they will need to call back
bet ween the hours of seven a.m to 12 o'clock
m dni ght EST.
Do you see that, M. Mller?

A. | do.

Q I f an individual does not speak English
how can the technician informthemto call back
during the hours of seven a.m to 12 m dni ght?

MR. SILVIS: Objection. Foundation.

A. | don't know.
BY MR. CARR:
Q Is there any way for a call received

outside of seven a.m to mdnight to have a
transl ator avail abl e?

A. Based on what this docunent says, no.
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Q. If an individual is making a claimto
United States citizenship can another program or
division of ICE issue a detainer against that
i ndi vi dual ?

MR. SILVIS: Objection. Form and
f oundati on.

A. That woul d depend on what information is
available to that officer at the time of their
I nterview or the information they're review ng.

BY MR. CARR:

Q Isn't it true that at the stage that the

st andard operating procedure in Exhibit 11 would

come into effect a detainer would have al ready been

I ssued?

A. Based on the readi ng we've done so far
t oday, yes.

Q Woul d an individual ever have reason to

call the LESC hotline if they did not have a
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det ai ner agai nst thent?
MR. SILVIS: Objection. Foundation.
A. They call every day.
Q I ndi vi dual s who not do have detainers
| ssued agai nst themcall every day the LESC supports
the hotline?

MR. SILVIS: Objection.

A Yes.
BY MR. CARR:
Q What happens if an individual who does

not have a detainer issued against themcalls the
LESC hotline?

A. They send a referral to the field office
having jurisdiction over that jail, and they follow
up to make sure that we don't have a detainer | odged
agai nst the person.

Q Is it possible for the LESC to not be
aware that an individual has a detainer | odged
agai nst thent?

A. Can you repeat that?

Q Let nme clarify. |If a field office issues

a detainer against an individual is it possible that

the LESC will not know about that detainer?
A. If the field office issues it, no.
Q I's there any case where the LESC will not
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know t hat a detai ner has been issued against an
I ndi vi dual ?
A. Potentially, yes.
Q What woul d be the circunstances when that

woul d occur ?

A. I f anot her DHS conponent has issued the
det ai ner.
Q. And by "anot her DHS conponent" you nean a

conponent outside of | CE?

A. Yes.

Q Al'l issued detainers are recorded in the
| CE dat abase. Correct?

A. Al'l the ones that are issued by ERO are,
yes.

Q So to clarify, all detainers issued by
| CE are recorded in ICE s database.

A. As | said, all detainers issued by the
ERO are contained in that database.

Q. What detainers issued by |ICE would not be
contained in the I CE database?

A. | don't know how ICE issues their
detai ners. They have a separate operating system

Q. Movi ng back to Exhibit 11, the second
par agraph under 2.1, the first sentence there

states: Law enforcenent specialists should closely
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adhere to the questions bel ow but may ask additi onal
guestions as necessary. However, the conversation
I's not meant to be an assessnent of the individual
cCitizenship claim

Do you see that sentence, M. Mller?

A. Yes.

Q. What does that nmean, that the
conversation is not neant to be an assessnment of the
I ndi vidual citizenship clainf

A. The specialists are part of the LESC to
gat her information for an officer's review, and so
they're not supposed to be maki ng an assessnent
based on the information they receive. They're
supposed to conpile the informati on and provide that
to an officer for evaluation.

Q. So the individual taking the phone cal
Is just compiling information and not nmaking a
deci si on?

A. Yes, sSir.

Q Because they don't have authority to make

t hat deci si on. Correct?

A. Correct.
Q I'mgoing to ask you to flip the page to
page 6 marked at DHS 133. We're still in Section

2.1 continued fromthe foll ow previous page. |'II
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direct you to the very top sentence on that page,
where it says: |If the caller responds positively to
any of the questions or based on the information the
call er provides you believe they have a viable claim
to U.S. citizenship, immediately refer the call to
an LESC | EA officer to validate the claim

Do you see that, M. Mller?

A. Yes.

Q |'d specifically like to direct you to
the words "you believe they have a viable claimto
U.S. citizenship." Does that |anguage indicate that
t he technician receiving the call should make a
judgnent as to whether the caller has a viable claim
to U.S. citizenship?

A. I don't know what their operational
definition of "viable" is, but based on the
questions, one of the core questions of claimng
birth in the United States would be taken very
seriously within ICE, and sonething |ike that would
certainly require nore detailed investigation by an
officer. Since | didn't wite this docunent | don't
know t he intent of that specific word "viable."

Q. But you just testified that the
technicians who are taking the calls are only

gathering information. Correct?
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A. Yes.

Q. Shoul d the technician gathering the
i nformati on be maki ng any judgnent as to the quality
of that information?

A. No.

Q Shoul d they be maki ng any judgment as to
whet her that information is sufficient for a claim
of U S. citizenship?

A. No.

Q Is there discretion, however, for a
technici an who receives a call as to whether they
can pass along the claimor not?

MR. SILVIS: Objection. Foundation.

A. My understanding is that all clains have
to be passed on, that once they have the information
they are to pass it on to an officer for evaluation.

BY MR. CARR:
Q So every call received by the LESC

hotline is referred to an imm gration officer?

A. That's nmy understandi ng, yes.
Q Are there any circunmstances in which a
call received by the LESC hotline will not be passed

on by a technician?
A. | don't know.

Q. Who woul d know?
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A. Corey Price.

Q. I's there any policy requiring every call
received by a technician to be reviewed by an
I mm gration officer?

A. Al'l | know fromthe operating procedures

at the Law Enforcenent Support Center, the LESC, is

this docunent. In ternms of policies, | know of no
policy.
Q. Are there any national policies requiring

calls received by the LESC hotline to be reviewed by
an imm gration officer?

A No.

Q And just to confirm a contractor

enpl oyed by I CE has no authority to cancel

det ai ners. |s that correct?
A. Correct.
Q. And when sonmeone calls the LESC hotline

I's there any opportunity for themto speak with

sonmeone who can cancel a detainer?

A | don't know.

Q. And who woul d know that infornmation?
A. M. Price.

Q. I's there any policy requiring an

I mm gration officer to speak with someone at the

time they call the hotline?
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A. To nmy know edge, no.

Q. And | apol ogize for backtracking a little
bit, but 1'd like to direct you to what is | abel ed
6- A on the previous page, page 5 of Exhibit 11.
There's a |ist of questions -- actually, all of
nunber six. Do you see those, M. MIller?

A. Yes.

Q. Referring to those questions that are
under 6-A through D, is there any policy that
requires | CE agents to ask these questions before

I ssuing a detainer?

A. No.
Q And let's flip back to page 6 of Exhibit
11. 1'Il direct you to the italicized bl ock of

I nformation towards the top that starts with:
I nstructions to | EA/Oificer.

Do you see that, M. Mller?

>

| do.
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Q Are those necessary systens checks

menorialized in a document ?

A. | don't know.

Q. Who woul d know that information?

A. M. Price.

Q "Il refer you to the next sentence: |If

the claimis substantiated, immediately contact the
detention or state or local facility where the
caller is being held. Lift the detainer and notify
the field office of the action.

Do you see that, M. Mller?

A. | do.

Q Does this | anguage indicate that
detainers are issued to subjects with clains to U.S.
citizenship?

A. No, it does not. |I'msorry. Could you
rephrase that?

Q. Does this | anguage indicate that
sonetimes detainers are issued to subjects who have

claims to U. S. citizenship?
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MR. SILVIS: Objection to foundation and
the formof the question.

A. It would suggest to ne that there are
persons that we | odge detai ners against based on the
i nformation at the time of encounter, and when
additional information is provided to us we're able
to take the appropriate action to |lift the detainer.

BY MR. CARR:

Q. Is there an ICE policy to determne if
every subject of a detainer has or does not have a
claimto U S. citizenship?

MR. SILVIS: Objection. Asked and

answer ed.
A. No.
BY MR. CARR
Q. So | CE does issue detainers against

I ndi vi dual s who do have clains to U S. citizenship?

MR. SILVIS: Objection. Foundati on.

A. Yes.
BY MR. CARR
Q Is the LESC required to ask where an

i ndi vidual 's parents were born if they say that
their parents were not U S. citizens?
A. I'd have to refer to the script.

Q If you'd like to refer to the script, |
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guess it's on page 5.
A. | guess the script is what they ask.
Q Maybe that's an easier question to

answer. A technician at LESC, are they required to

follow the question script |listed on page 5 of
Exhi bit 117
A. To my know edge, they're required to

follow the flow of the script.
Q Does the LESC determne if a detainer

shoul d be canceled after receiving a call on the

hotl i ne?
A. An officer may make that determ nation.
Q So an officer at LESC can investigate a

call to the hotline and cancel a detainer?

A. Yes. |If sufficient evidence is put
t oget her through their investigation they can cancel
t he det ai ner.

Q Is the LESC the only entity that cancels
det ai ners pursuant to a call to the hotline?

A. No. There may be follow-up investigation
in the field that may be required before a
determ nati on can be made.

Q. So the call and the information received
in the call could be referred to a field office.

Correct?
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A. Correct.

Q Are there any policies for followup
after an individual calls the LESC hotline? In
ot her words, let's say that an individual calling
the LESC hotline talks to someone there. After
their call do they receive any notification of
whet her their claimwas denied or granted or whet her
t he detai ner was cancel ed?

A. To my know edge, no.

Q If an individual's detainer is cancel ed
after they call the hotline is there any requirenent
that they're served with a copy of the detainer
cancel ling the original detainer?

A. No.

Q And after receiving a call on the hotline
when the matter is referred to an inm gration
officer, is that immgration officer required to

i nterview the subject who called the hotline?

A. I don't know.

Q. Who woul d know that information?

A. M. Price.

Q There's one nore question | want to ask

about that script that's contained on page 5. On
that script is there any question regardi ng whet her

or not the individual subject to the detai ner was
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born in the United States?

A. I'"m sorry. Could you ask that again?

Q I's there any question that asks: Were
you born in the United States?

A. No, there is not.

Q And is it possible that an individual
subject to a detainer could be a U S. citizen but

his or her parents were not?

A Yes.
MR. CARR: | think we've reached a good
spot for a break. |Is that good for defendants?

Let's go off the record and cone back in about five
or ten m nutes.

(Recess.)

BY MR. CARR:

Q. We're back on the record. | wanted to

| ook at one nmore thing in Exhibit 11, M. Mller.
In that script of questions that we were | ooking at
that's under Section 2.1 on page 5, in the
subsection 6-A there's a question that says: Are

ei ther of your parents United States citizens.

Correct?
A Yes.
Q I f an individual calling the hotline were

to answer "no" to that question the technician would
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t hen proceed to question 6-B. |s that correct?
A. Yes.
Q. And if the individual calling the hotline

were to answer "no" to that question in 6-A, the

technici an woul d never get to the questions under

6-A-1 and 6-A-2. |s that correct?

A. That's correct.

Q. Let's junp back to Exhibit 10, the I|i st
of methods to challenge a detainer. | want to talk

about some of the other nmethods that are listed to
chal l enge a detainer. W tal ked about the first
one.
The second one on page 8 of Exhibit 10 is
t hat individuals may contact the | CE Joint I|Intake
Center, and there's a phone nunber listed, if they
have a conpl ai nt regarding the detainer or if they
believe that their civil rights or civil liberties
have been vi ol at ed.
Do you see that provision, M. Mller?
A Yes, | do.
Q The phone nunber listed for the | CE Joint
I ntake Center is listed on the detainer form
Correct? |If you need to check Exhibit 7, please do.
A. Yes, it is.
Q The number for the I CE Joint I|Intake
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Center is for individuals to | odge a conpl ai nt about
the detainer or if they believe their civil rights
or liberties have been violated. Correct?

A. Yes.

Q And it is only for individuals to | odge a
conpl ai nt about the detainer or if they believe that
their civil rights or liberties have been vi ol at ed.
s that correct?

A. Those are the two areas that are |isted
on the detainer form but it's an open 800 nunber
that's widely publicized, so | don't think there's
any controls, to ny knowl edge, of who or when people
can call it.

Q. So individuals will call the I CE Joint
| nt ake Center nunber for a variety of reasons beyond
those listed on the detainer foam Correct?

A. Yes. It's essentially our internal
affairs hotline.

Q What is the I CE Joint Intake Center?

A. It's a function of the ICE Ofice of
Prof essi onal Responsibility, which is essentially
our internal affairs, and anyone at any tine can
call and make a report to those special agents about
t he actions of ICE or an | CE enpl oyee.

Q Where is the ICE Joint Intake Center
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| ocat ed?

A. | believe it's in the national capital
region. | don't know exactly where the physical
office is.

Q So sonewhere in the Washi ngton, D.C.
area?

A. Correct.

Q. How many people work at the | CE Joint

| nt ake Center?

A. | don't know.

Q VWho's in charge of the |ICE Joint Intake
Center?

A. Ti ot hy Moyni han is the director of the

Of fice of Professional Responsibility.

Q How | ong has the | CE Joint Intake Center
hotline been avail abl e?

A. To my know edge, either at the inception
of ICE in 2003 or very soon thereafter. |CE was
created in March of 2003.

Q. So the ICE Joint Intake Center hotline
has been avail abl e since 20107

A. Yes.

Q. How many calls does the | CE Joint Intake
Center receive regarding detainers?

A. | don't know.
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Q. Who woul d know t hat information?
A. M . Moyni han.
Q And do you know the average nunber of

calls that the ICE Joint |Intake Center hotline

receives in a week?

A. No, | don't.

Q Do you know how many calls it receives in
a nont h?

A. No, sir.

Q Do you know how many calls the | CE Joint

| ntake Center hotline receives in a year?

A. No, sir, | don't.

Q Woul d M. Moyni han have that information
avai |l abl e?

A. Yes, he woul d.

Q. I's there a standard operating procedure
for responding to calls to the ICE Joint I|Intake
Center regarding detainers?

A. I don't know.

Q Have you ever seen a document with the
st andard operating procedure for responding to calls
for the ICE Joint Intake Center?

A. No, | have not.

Q How | ong does it typically take to

resolve a call to the ICE Joint |Intake Center
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regardi ng a detainer?

A. | don't know.

Q. Woul d M. Moyni han have that inf

A. Yes, he woul d.

Q How is the I CE Joint Intake Cent
staffed?

A " m not sure. | know there are
speci al agents that take calls, but | don't

totality of their staffing nodel.

Q Are | CE speci al agents the only

I ndi viduals who take calls for the I CE Joint |Intake

Center?

A. | don't know.

Q Woul d an | CE speci al agent have the
authority to cancel a detainer?

A. Yes.

Q. To your knowl edge, do any contractors

work for the ICE Joint Intake Center hotline?

A. I don't know.

Q Is it possible that contractors
calls for the ICE Joint Intake Center hotli

A. | don't know.

Q. Is the Joint Intake Center hotli

staffed by individuals who speak Spanish?

A. | don't know.
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Q. Is the ICE Joint |Intake Center hotline
staffed by individuals who speak French?

A. | don't know.

Q Is the ICE Joint Intake Center hotline

staffed by individuals who speak any ot her

| anguages?
A | don't know.
Q. Woul d M. Moyni han have that information?
A. Yes, he woul d.
Q Does the I CE Joint Intake Center take

collect calls fromjails?

A. | don't know.

Q Woul d M. Moyni han have that information?
A. Yes, he woul d.

Q. Does the I CE Joint Intake Center return

phone nessages | eft by individuals regarding

det ai ners?

A. | don't know.

Q Woul d M. Moyni han have that informtion
as well?

A Yes, sir.

Q Can the information an individual gives

over the ICE Joint Intake Center hotline be used
against themin inmgration proceedi ngs?

A. To my know edge, no.
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Q. How is the ICE Joint |Intake Center
hotline different fromthe LESC hotline we discussed
earlier?

A. To my know edge, the difference is the
LESC hotline is set up as an additional point of
i ntake for information from I CE specifically rel ated
to the | odging of the detainers, whereas the Joint
| nt ake Center has a | arger function about possible
crimnal or adm nistrative violations by ICE
empl oyees. That's why it's referencing either
violations of civil rights, civil liberties or other
conpl ai nts regarding the | odging of the detainer,
nore in the performance of that action by an LESC
officer more so than providing us with additional
I nformation that wasn't known at the tinme the
det ai ner was | odged by the LESC.

Q. M. Mller, is it fair to say that the
| CE Joint Intake Center, at least in regard to

detainers, is nore focused on conplaints against |ICE

agents?
A. That is ny understandi ng, yes.
Q. And the ICE Joint |Intake Center hotline

I's not intended to gather additional information
froma subject regarding U S. citizenship?

A. | don't know what their operating
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procedures are.

Q. And who woul d know what their operating
procedures are?

A. M . Moyni han.

Q Did you speak with M. Myni han in
preparation for today's deposition?

A. No, sir.

Q. Did you review any docunents fromthe | CE
Joint Intake Center in preparation for today's
deposition?

A. No, | did not.

Q And is there any policy document simlar
to Exhibit 11 for the ICE Joint Intake Center that
details how this hotline should handl e conpl aints
about detainers?

A. No. To nmy know edge, no.

Q. The number for the I CE Joint Intake

Center was only added to the detainer formrecently.

Correct?
A. I'll have to reference the previous
i terations.
Q. Let's |l ook at Exhibit 7. Exhibit 7 is

the current detainer form Correct?
A. Yes.
Q And Exhibit 7 includes the nunber for the
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| CE Joint Intake Center. Correct?

A. Yes.

Q Let's | ook at Exhibit No. 9. Does
Exhibit No. 9 include the number for the | CE Joint
| nt ake Center?

A. Yes, it does.

Q. And let's ook at Exhibit No. 8. Exhib
No. 8, does it contain the nunmber for the I CE Join
| nt ake Center?

A. No, it does not.

Q So the 2011 revision of the detainer fo
is the first formthat contains the nunber for the
| CE Joint Intake Center. Correct?

A. Yes, sSir.

Q Why was the nunber for the I CE Joint
| nt ake Center added to the detainer formin 20117

A. Al t hough I wasn't involved in drafting
t hat detai ner change, in general we try to publici
that as a point of information intake for the agen
if they believe there's wongdoing by our enployee
It's on our website, it's on nost press rel eases
that come fromthe agency, and | think it's
consistent with our effort to be nore transparent
our enforcenent of Title 8.

Q Prior to the 2011 revision of the

It
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detai ner formcould an individual subject to a
detainer call the ICE Joint Intake Center to
chal |l enge their detainer?

A. Yes.

Q The ICE Joint Intake Center hotline is
not specific to detainers, though.

A. No, it IS not.

Q. Gt her conmplaints are heard by the | CE
Joint Intake Center hotline. Correct?

A. Yes.

Q What percentage of calls to this hotline

concern detai ners?

A | don't know.

Q Woul d M. Moyni han have that information?
A. | believe so.

Q. Is the ICE Joint |Intake Center used for

| odgi ng conpl ai nts agai nst any ot her agencies or
di vi si ons of the Departnment of Honel and Security?

A. | don't know the internal workings. It
is within the department, but in ternms of how they
treat information related to other agencies, | can't
really speak to that.

Q. Just taking the title of the center, the
| CE Joint Intake Center, what does "joint" refer to?

A. The conponents within ICE, HSI, ERO, and
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OPLA, which is our legal division, Ofice of
Principal Legal Advisor. M sconduct by any | CE

enpl oyee within any division can be reported to that
nunber .

Q And prior to the addition of the Joint
| nt ake Center nunmber to the detainer form how woul d
an individual have known to call the Joint Intake
Center to challenge a detainer specifically?

A. The number, as | said, is wdely
publicized in our press releases and on our website,
that there is a mechanismto report enpl oyees’
conduct, and that would be the npbst conmmon way.

Q Was it publicized as a nmethod for
chal | engi ng detainers specifically?

A. Not to ny know edge, no.

Q. It was just publicized as a way to
chal | enge enpl oyee m sconduct ?

A. Correct.

Q. I'd like to nove on to another one of the
met hods for challenging a detainer. The third
| i sted option there is individuals may also -- |I'm
sorry. To be clear for the record, we're on Exhibit
10, page 8, the interrogatory response. The third
option is: Individuals may al so contact the I CE ERO

field office that issued the detainer via tel ephone
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or mail. Contact information can be found on ICE' s
website at, and it lists the web address.
Do you see that, M. Mller?

A. Yes.

Q Is this information |listed on any current
or past detainer forn?

A. No, it IS not.

Q. And to obtain that contact information
| isted there it would require access to the
I nternet. Right?

A. To my know edge, yes.

Q Does the website identified here with the
| CE ERO field office informati on say anyt hing
speci fic about chall engi ng detai ners?

A. I cannot remenber off the top of ny head.
| did not review that website before the deposition.

Q Does the I CE website indicate anywhere
t hat individuals may contact the ICE ERO field
office in order to challenge a detainer?

A. | don't know if it specifically says that
or not. It just lists the point of contact for each
of the field offices and the area of responsibility
for those field offices.

Q So this website is just |listing address,

phone and e-mail information for each field office?
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A. ['"mnot sure if e-mail was on ther
not. | know address and phone nunber were.

Q I's there any formon the | CE websi
an individual could fill out and send to ICE

chal | enge a detai ner?
A. There's no form Just regul ar

corr espondence.

Q. Referring specifically to this
I nterrogatory response, "Individuals may al so
contact the ICE ERO field office that issued
det ai ner via tel ephone or mail," does | CE hav
record of anyone chall enging a detainer throu
met hod?

A. | don't know if there's aggregate
records. There's no systematic national repo
no.

Q. Is there any policy requiring a ch

via this nethod to be recorded?

A. No.

Q Let's go down to the next option,
is: Individuals may also contact the ICE via
| CE detainee and community help line, and the
phone nunber |isted, or online via the public
advocate contact format, and then it lists a
website.

e or
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Is this method for chall enging a detainer
| i sted on any past or current detainer fornf
A. No, it is not.
Q In order to use the public advocate

contact order formthe individual would have to have

access to the Internet. Correct?
A. Yes.
Q. Was the public advocate recently

el i m nated by Congress?

A. As a separate office, yes.

Q Does the public advocate exist as any
kind of office within | CE?

A. Yes. There's a Community Rel ations
Office within the Custody Managenment Division that
performs the sanme function, either from detai nees or
fromthe public. They can still reach out through
t he same hotline and either provide us with
addi ti onal information or make conpl ai nts.

Q. Referring to the ICE comunity and
detai nee help line, is that help line stil
oper ational ?

A. Yes.

Q. And is that help Iine nunmber on the
det ai ner fornf

A. No.
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Q Does the public advocate contact form say
anyt hing specific about detainers?

A. To my know edge, no.

Q Does | CE have any record of anyone ever
chal l enging the propriety of a detainer through the
| CE community and detai nee help |ine?

A. If they did I know those statistics are
avail able, but | didn't review the Conmunity
Rel ations Office's statistics before the deposition.

Q Who woul d have those statistics?

A. Those woul d be avail able through the

Statistical Tracking Unit.

Q That's ICE's Statistical Tracking Unit?
A. Yes, sSir.
Q Does | CE have any record of anyone ever

chal l enging the propriety of a detainer through the
public advocate contact fornf

A. Again, | didn't review their statistics.
| know anecdotally that it had been while | was
still in New Ol eans, yes.

Q VWhile you were in New Orl eans how many
times was the public advocate contact formused to
chal |l enge a detai ner anecdotally?

A. Anecdotal | y, probably three or four.

Q And was that over a certain period of
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time?
A. Well, | came up here in January, so |'d

say t hroughout 2012.

Q So over the course of a year?
A. Yes.
Q What is the general purpose of the ICE

community and detainee help line?

A. It's another opportunity to provide
I nformation input into our detention system and
provi de both detai nees and those speaking on behalf
of our detained population to convey information to
a non-|law enforcenment entity.

Q Was the I CE community and detai nee help
| i ne established solely for the purpose of
chal | engi ng det ai ners?

A. No, it was not.

Q. And what is the general purpose of the
public advocate contact fornf

A. To convey concerns fromthe public about
| CE, either ICE detention or |CE operations.

Q And was the public advocate contact form
establ i shed specifically for the purpose of
chal | engi ng detai ners?

A. No, it was not.

Q And for both the ICE community and
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det ai nee help line and the public advocate contact

formother conplaints are received by those nmethods

besi des chall enges to detainers. |Is that correct?
A. Can you repeat that?
Q Let ne rephrase to make it clearer.

Ot her conpl aints are received by both the I CE
community and detainee help line and the public
advocate contact formthat are not detainer
conmplaints. Correct?

A. Yes, sSir.

Q Goi ng down to the next method for
chal l enging a detainer, this section reads:
| ndi vi dual s who believe a detainer violates their
civil rights or civil liberties may also file a
conplaint with the Departnment of Honel and Security
(DHS) Office of Civil Rights and Civil Liberties at
a web address or contact the DHS Office of I|nspector
General by telephone, and a phone nunber is |isted,

or by online allegation format, and another formis

| isted.
Do you see that paragraph?
A. Yes, | do.
Q. Are any of these methods for chall enging

a detainer listed on any current or past detainer

f or n?
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A. No.

Q Let's break this down. One nmethod |isted
is by filing a conplaint with the DHS Office of
Civil Rights at a certain website. Does that method

for challenging a detainer require access to the

| nt er net ?
A. Yes.
Q. There's also an online allegation form

Does that method require access to the Internet?

A. Yes.

Q The number that's provided for the DHS
Of fice of Inspector General, what is the purpose of
t hat phone |ine?

A. To report information to the I nspector
General relating to the actions of DHS enpl oyees.

Q. So that DHS Office of |nspector General
hotline is to be used when there's a conpl ai nt
regarding the actions of an I CE enpl oyee. Correct?

A. That's nmy understandi ng, yes.

Q Was the website for filing a conplaint
with the DHS Office of Civil Rights established
solely for the purpose of chall enging detainers?

A. No.

Q Was the DHS Office of Inspector General

tel ephone |ine established solely for the purpose
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chal | engi ng det ai ners?

A. No.

Q Was the online allegation formlisted
here in the interrogatory response devel oped solely
for the purpose of chall engi ng detainers?

A. No.

Q And those three nmethods that we just
di scussed, do they involve other conpl aints besides
det ai ner conpl ai nts?

A. Yes.

Q And they receive other conplaints besides

conpl ai nts about detainers?

A. Yes.
Q | wanted to ask one nore question about
the Office of |Inspector General tel ephone line. 1Is

t hat phone nunber |isted on the current detainer
fornf?

A. No.

Q. Does | CE have any record of an individual
chal l enging the propriety of a detainer through any
one of these three nmethods?

A. | do not know of any repository of that
I nformati on. Those are echel ons above | CE, and |
don't know how they keep or manage their statistics.

Q I's there any requirenment that statistics
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be kept on chall enges around any of these nmethods?

A. To nmy knowl edge, no. | should say |
don't have any knowl edge of how t he depart nent
manages the information they get through those
sources.

Q And the three nmethods for challenging a
det ai ner that we just discussed, those all fall
under the responsibility of the Departnent of

Honmel and Security. Correct?

A. Yes, sSir.

Q They don't fall under the responsibility
of | CE.

A That's correct.

Q. So none of these nethods, the three
met hods we just discussed, would involve contacting
| CE directly.

A. That's correct.

Q And woul d any of these three nmethods

I nvol ve contacting an individual who has the
authority to cancel a detainer?
A. I don't have firsthand know edge of what
they do with the information once they receive it.
Q Do individuals in the Departnment of
Honmel and Security's Office of Civil Rights and Civil

Li berties have the authority to cancel a detainer?
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A. No.

Q. Do individuals in the Departnment of
Honmel and Security's Office of Inspector General have
the authority to cancel a detainer?

A. | don't know the individual |CE training
of all the people in that division, if any of them
neet the definition of immgration officer. | can't
speak to all of the O G enpl oyees.

Q So only someone in the Office of
| nspect or General who nmet the definition of an I CE
official or officer would be able to cancel a
det ai ner?

A. Correct.

Q Actually, | did just want to backtrack
briefly to the previous response and net hods for
chal l enging. Do individuals at the ICE community
and detainee help |ine have authority to cancel a
det ai ner ?

A. The non-officer enployees, no. The
of ficer enpl oyees, yes.

Q So sonme individuals at the ICE community
and detainee help |line have the authority to cancel
det ai ners and sonme do not?

A. Correct.

Q Do i ndividuals who answer the | CE
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community and detainee help |ine phone nunber have
the authority to cancel detainers?

A. Possibly. It just depends on which
operator is avail able depending on their call flow.

Q Do the individuals who receive the public
advocate contact form have the authority to cancel
det ai ners?

A. ' m not sure who receives those forns.

Q Who woul d know who receives the public
advocate contact forns?

A. Andrew Lorenzen-Strait is the deputy
assistant director over community relations and
outreach

Q And you don't have any know edge of where
t he public advocate contact forns go after they're
subm tted?

A. No.

Q And I'Il ask you to flip the page on
Exhi bit 10. The last method for challenging a
detainer listed there is that individuals may al so
contact the | aw enforcenment agency or other entity

that is detaining them about any | CE detainers

| ssued for them Is that correct?
A. Yes.
Q I's that nmethod for chall enging a detainer
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| isted on any current or fornmer detainer fornf

A. No.

Q Does the |l ocal |aw enforcenent agency
have any authority to issue or cancel a detainer?

A. No.

Q I's there any adm ni strative process by
whi ch an individual may chall enge a detai ner?

A. No.

Q Can an individual subject to a detainer
chal l enge the detainer in front of an imm gration
j udge?

A. No.

Q. I'd like to tal k about ICE s revision of
t he detainer policy which we've discussed briefly
before, but | have a few nore specific questions
about the revisions of the policy and fornms. |Is ICE
currently in the process of making any further
revisions to its detainer policy?

A. To my know edge, no.

Q Is ICE currently in the process of making
any further revisions to the detainer fornf

A. To my know edge, no.

Q. Who at ICE is responsible for changing
det ai ner policy?

A. It would generally come fromthe Office

Veritext Chicago Reporting Company

312-442-9087 800-248-3290 847-406-3200




© 00 N o o~ wWw N

N T T N T S R e N T
a A W N P O © 00O N OO 01~ W N+, O

Page 183

of the Director and through the O fice of Policy,
and it would be done in coordination with OPLA, the
Office of Principal Legal Advisor, our attorneys,
and then in consultation with ERO and HSI.

Q Who at ICE is responsi ble for changing
t he detai ner forn?

A. The flow of that request would cone the
same way. It would cone fromthe director's request
t hrough policy, then usually |led by sonmeone at OPLA
I n consultation with ERO and HSI.

Q How i s a change in detainer policy
acconpl i shed? What's the procedure?

A. The director's office would ask us to
consi der information they think would either nmake
the policy nore effective or nore transparent and
then | ook at a way of articulating that and
provi di ng feedback both from counsel and from policy
as to the formulation, and then, with the
enforcement conponents on the applicability, would
It inpact the business function, and, if so, what
woul d t hat inpact be.

Q. When you nention the business function,
what do you nean?

A. How t he detainers are actually | odged and

managed and to what end they're used.
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Q So you're referring to the process of
I ssuing the detainer?
A. Correct.
Q If the detainer policy is changed, is
t hat change al ways recorded in witten format?
A. Do you nean the deliberative process?
Q No. Are new policies always recorded in

witten formt?

A. Nat i onal policies, yes.

Q Every national policy is required to be
contained in a witten docunent. Correct?

A. To my know edge, yes.

Q There are no unwritten policies at |CE?

A. Not that |I'm aware of.

Q When policy changes at |ICE, how are those

policy changes i nmpl enent ed?

A. | think that would vary dependi ng on the
nature and scope of the policy change, but generally
it would be fornmulated fromthe headquarters |evel.
It would be briefed out to the field | evel managers.
If it was a change that they felt required
suppl ementary training or some kind of enhanced
training, that would be coordi nated through the
training division in consultation with OPLA.

Then they would determne, if it was
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going to be field level or field delivered training,
who at the field |level would do it, if they'd be
trained by officers or trained by attorneys or in
consultation, and then there would also have to be
an assessnment of whether or not the processing
systens woul d have to change.

Q And do all of the actions you just
descri bed take place every tine a detainer policy is

changed at | CE?

A. A detai ner policy?
Q. Yes.
A. | wasn't at the headquarters |evel when

this particular policy was changed, but so I'm
uncertain specifically what they did. That's nore
generally the processes and procedures associ ated
wi th policy change.

Q. And that's for any policy change,

det ai ners or otherw se?

A Correct.

Q How are new detai ner forms inplenented at
| CE?

A. Well, | was not here when either of these

two changes were made or when the changes were made
prior to these two iterations. |In general, if

there's a perceived need to change a formit's done
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I n consultation with the sanme conponents that |
menti oned previously, |ICE Policy, the Office of
Principal Legal Advisor with the two operational
conponents, to kind of come up with a way that is
both efficient and effective and captures all the
i nformation outlined in the new policy.
And then once they have a draft form a

draft tenplate of the new form they would
determ ne, in consultation with the Ofice of the
Chief Information Officer, what changes, if any,
have to be made to our online systenms. The two
operati onal conponents within |ICE use different
oper ational systens, so the changes that are
required will probably vary dependi ng on who's goi ng
to use the form

Q. When the detainer formis issued are
| CE's conputers nationwi de updated i mmediately to
reflect that new fornf

A. As | said previously, when this one was
I ssued it was done in such -- the changes were made
in a fairly short period of tinme, and the sub boxes,
as we're calling them were not put into the web
based application. The conputers aren't changed,
it's a web based application that's changed, and

it's taken tinme to sinmply have those changes
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I npl enment ed.

Q. But to be clear, when the new form was
created and used in Decenber of 2012, the new form
was avail able, just not all of the check boxes.

A. It was avail able and it would be produced
with all the check boxes. The sub boxes, as we're
calling them could not be checked in the
application itself. It had to be done by hand after
the formwas printed. The representation once it
was printed would appear as Exhibit 7.

Q Thank you for clarifying. When ICE
changes its detainer policy do all of the areas of
responsi bility adopt that new policy at the sane
time?

A. Yes.

Q When | CE adopts a new detainer formdo

all the AORs adopt that new form at the sane tine?

A. Yes.

Q. There's no graduate rollout of new
policies and new forms across AORs. Is that
correct?

A. In this instance, no. There have been

I nstances where, based on the avail able conmputer
systens, there has been a gradual rollout of changed

forms and changed policies.
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Q. For the three forns we | ooked at,
Exhibits 7, 8 and 9, were any of those forns
gradually rolled out to different AORs?

A. No.

Q So when you're referring to the gradual
roll out, those gradual rollouts of new detainer
forms woul d have taken place prior to 20107

A. | wasn't referring to the detainer forns.
There's a nyriad of policies and forns associ at ed
with our functions, and sonme are rolled out
gradual |y and sone changes are effective
I mmedi ately, as these were.

Q So gradual rollouts did not affect any
det ai ner forms, to your know edge?

A. No.

Q. I'd like to discuss the basis of ICE's
assertion of authority to issue detainers, and |'m
afraid ' mgoing to have to ask you to dive back
into a previous exhibit again. |If you could pull up
Exhibit 2, which |I believe you have in front of you.

MR. KISOR: Are these statutory
i nterpretation questions?

MR. CARR: Well, I'Il let you be the
j udge of that, counsel.

MR. Kl SOR: "Il et M. Silvis be the
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j udge of that.
MR. CARR: Fair enough.
BY MR. CARR:

Q Does ICE derive its authority to issue
detainers at least in part from8 CFR Section 287.7?

A. Yes.

Q "Il direct you to Section 5.2 of Exhibit
2, which is on the second page. Listed there under
Aut horities and References, does this list 8 CFR
287.7? Listed under 5.82 as an authoritative
reference, does 8 CFR Section 287.7 appear?

A. Yes.

Q Is 8 CFR Section 287.7 still an authority
or preference for ICE s detainer issuance powers?

A. Yes.

Q. I want to also talk about ICE s policies
for notifying an LEA that it has issued a detainer.
When | use the acronym "LEA" you understand that |
mean a | aw enforcenent agency. Correct?

A. Yes.

Q We've been using that term throughout the
deposition and |I thought we were on the sane page,
but | thought for the sake of the transcript we
shoul d be cl ear.

A. | understand. No problem
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Q Does | CE al ways notify an LEA that it has
| ssued a detai ner?

A. Yes.

Q How does ICE notify an LEA that it has

| ssued a detai ner?

A. In writing.

Q And how is that writing conveyed to the
LEA?

A. That's generally through the transmttal

of the Form | -247.

Q And how is that 1-247 formtransmtted?
Via fax, via mail?

A. It could be fax, mail, e-mail, in person.
It largely depends on the situation.

Q I's there any requirenment that an |-247
formbe sent to an LEA in a particular format?

A. No.

Q Who at ICE is responsible for notifying
an LEA that it has issued a detainer?

A. The officer | odging the detainer.

Q And when is the officer who | odges a
det ai ner supposed to notify the LEA that the
det ai ner has been issued?

A. Once they make the determ nation that

they're going to issue the detainer they're supposed
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to transmt that formand wait for a signed copy to
be returned.

Q Are signed copies of detainers always
returned?

A. To my know edge, yes.

Q When you refer to a signed copy of the

det ai ner you nean signed by the LEA. Correct?

A Yes.
Q And LEAs al ways return the detainers
si gned?

MR. SILVIS: Objection. Foundati on.

BY MR. CARR:
Q. You may answer .
A. To my know edge, yes.
Q. How does | CE confirm that an LEA has

recei ved a detai ner?
A. Usual | y tel ephonically.
Q. Is there a requirenent that | CE confirm

t el ephonically that an LEA has received the

det ai ner?
A. No. There's not a requirenment.
Q And when you say telephonically, do you

mean by the individual officer calling the LEA?
A. Correct.

Q. And not via fax?
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A. Correct.

Q. I's there any requirenment that the LEA
notify the subject of the detainer?

A. No.

Q Does ICE follow up with the LEA to
confirmthat they conplied with the request to serve
t he detainer?

MR. SILVIS: Objection. Asked and

answer ed.
A. No.
BY MR. CARR:
Q. Does ICE follow up with an LEA after the

I ssuance of a detainer to confirmthat the LEA w |

honor the detainer?

A. If we don't receive a signed copy back
we'll make a secondary inquiry.
Q. If I1CE doesn't receive a signed copy is

it ICE's policy to follow up with the LEA?

A. No.

Q There's no requirenent for ICE to foll ow
up with the LEA if the detainer never conmes back

with a signed copy?

A. Correct.
Q What does ICE do if the LEA notifies |ICE
that it will not honor the detainer?
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A. There's no penalty associated with that.

Q Are there any procedures followed by | CE
I f the LEA indicates it will not honor the detainer?

A. No.

Q Are there any policies regarding what | CE
is required to do if the LEA will not honor the

retainer?

A. No, there's no requirenents.

Q. It is within the LEA s discretion whether
or not to honor the detainer. Correct?

A. Yes.

Q I's there any policy pronmul gated to LEAs
t hat descri bes how they should respond if the
subj ect of a detainer nmakes a claimto U S.
citizenship?

A. No.

Q. I's there any standard procedure at ICE if

| CE receives a claimof citizenship through an LEA?

A. Yes.

Q I's that standard procedure witten down?

A. It's outlined in one of our previous
exhi bi ts.

Q. Coul d you please identify that exhibit,

M. Mller?

A. The Supersedi ng Gui dance on Reporting and
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I nvestigating Clains to United States Citizenship,
2009.

Q So Exhibit 4 would be the policy and
procedure for ICE to followif an LEA reports a
claimof citizenship. Correct?

A For sonmeone that we file a detainer
agai nst, vyes.

MR. CARR: Let's go off the record for

just a nonent.

(Recess.)
(MIler Exhibit No. 12
was mar ked for identification.)
BY MR. CARR
Q M. MIller, |I'mhanding you what's been
mar ked as Exhibit 12. 1'll represent that this is a

copy of 8 USC Section 1357. Section 1357 starts in
t he second col um about hal fway dowmn. M. MIller,
are you famliar with 8 USC Section 1357?

A. Yes, | am

Q Are you famliar specifically with 8 USC
Section 1357(a)(2)?

A. Yes.

Q s 8 USC Section 1357(a)(2) a source of
| CE's warrantl ess arrest authority?

MR SILVIS: Object to the extent that it
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seeks a | egal concl usion.

BY MR. CARR:
Q You can answer to the extent you know.
A. Let nme reread that subparagraph.
Q Pl ease do.
A. Yes, it is.
Q. And to be clear, is 8 USC Section

1357(a)(2) a source of ICE's warrantl ess arrest
authority for civil immgration violations?
MR. SILVIS: Object to the extent that

t he question seeks a | egal concl usion.

BY MR. CARR:
Q. You can answer.
A. Yes, it is.
Q Are you aware of any other source of

| CE's warrantl ess arrest authority for civil
I mm gration violations, whether in 8 USC Secti on

1357 or ot herw se?

A. Section 1357 is the primary basis of it,
yes.

Q And is the primary basis Section
1357(a) (2) ?

A. Yes.

Q Are there any other sections or parts of

8 USC Section 1357 that are a source of |ICE' s
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warrantl ess arrest authority for civil inmmgration
vi ol ati ons?
MR. SILVIS: Object to the extent the

guestion calls for a legal concl usion.

A. No. Just subparagraph (a).
BY MR. CARR
Q And you're referring to the entire

subparagraph (a). Correct?

A. Yes.

Q And just to be clear, are you aware of
any other source besides 8 USC Section 1357(a) that
Is a source of ICE's warrantless arrest authority
for civil inmmgration violations?

MR. SILVIS: Object to the extent it
calls for a legal concl usion.

A. | think this is the primary section for
the arrest authority. Then Section 236, and |' m not
sure how that's codified under Title 8, but Section
236 of the INA is the section that conpels the
I mm gration officer to make the arrest of persons
who vi ol ate the | NA.

Q And you're referring to warrantl ess
arrests. Correct?

A. Yes.

Q So it's fair to say that you're unaware
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of any other source of ICE' s warrantless arrest

authority besides those that you've naned already.

A. Yes, sSir.
Q We're going to junmp around for just a
nonment with a few subject areas. In the context of

an LPR who has been charged but not convicted of a
renovabl e of fense, is an imm gration officer
required to check the box on the detainer formthat
does not allow the detainer to becone effective
until the conviction?

MR. SILVIS: Objection to form

BY MR. CARR:
Q Perhaps it will be easier if we | ook at
the form Let's refer to Exhibit 7. ['ll direct

you to the large check box towards the bottomthat
reads: Consider this request for detainer operative
only upon a subject's conviction.

Do you see that, M. Mller?

A. Yes.

Q. So in the context of an LPR who has been
charged but not convicted of a renovable offense, is
an immgration officer required to check that box?

A. Yes.

Q I's that requirenent recorded in a witten

policy at |CE?
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A. To nmy know edge, no.

Q. How is that policy promulgated at ICE if
It's not witten?

A. Through training at the Federal Law
Enf orcement Training Center and al so through
on-the-job training.

Q Are there other policies at ICE that are

not written but are conveyed through training?

A. Yes.

Q So sonme of the requirenments for filling
out a detainer formw |l not be recorded in the
national policy documents but will be conveyed to

| CE officers through training. Correct?

A. Correct.

Q And woul d those requirenents and policies
be recorded in the training materials given to | CE
agents?

A. |'d have to review those training
docunents. | know when | went through the training
in 1996 they were part of that, but | have not seen
the training docunents since 1996. | know they've
under gone several revisions.

Q. So in your experience, when you were in a
different position the training materials did

contain that infornmation?
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A. Yes.

Q. Or at | east sonme of that information.
A. Yes.

Q And speaki ng of training, when the new

det ai ner policy was issued in December 2012 was
there any directive to the ICE field offices
regardi ng training?

MR. SILVIS: Objection to the form of the
question as vague.

A. ['"mtrying to renmenber the exact
transmttal, and | cannot recall what was associ ated
with that. [|I'msorry. | was on extended |eave. As
| told you, | came up here in January for a |ong
termdetail and | took extended | eave during the
hol i days, so | don't remenber all of the information
t hat was conveyed, and | did not read through all of
those e-mails before the deposition.

Q. So if there was a directive to the field
offices regarding training on the new detainer
policy it would have been contained in an e-mail ?

A. Yes.

Q. And that e-mail would have been
transmtted to whon?

A. The field office directors.

MR. CARR: We'd request the production,
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and | know we're still working through ESI
production issues, of any e-mails regarding training
on new policies and forns that were pronul gated
around the time of the 2012 policy switch.

MR. SILVIS: We'll entertain that through

a witten request.

BY MR. CARR:
Q. "Il ask you to flip to one | ast docunent
here, and that's back to Exhibit 2. "Il direct you

to page 2, Section 4.6.

A. Yes.

Q Under Section 4.6 do you see the sentence
t hat says: Although in certain instances |ICE may
hold LPRs up to 48 hours to nmake chargi ng
determ nations? Do you see that?

A. Yes, sir, | do.

Q. What are the circumstances under which
| CE may hold LPRs for up to 48 hours to make
chargi ng deci sions pursuant to a detainer?

A. The circunstances would be if they have
reason to believe that the conviction would render
t he permanent resident renmovabl e and thus
chargeabl e, or the government could charge those
al l egations, but there was tinme needed to obtain the

certified copies of the court conviction docunents
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and have those docunents revi ewed by counsel.
Q. So in these certain instances the LPR

woul d have been convicted of an offense already.

Correct?
A. Yes.
Q And there aren't any instances under this

section where the LPR would be charged yet not

convicted and held for 48 hours?

A. There may be. | gave you the npbst common
exanpl e of how that's utilized, but | couldn't speak
to the infinite nunber of possibilities. It would

depend greatly on the individual person's crim nal
and i mm gration history and whet her or not a
secondary review of that fact pattern was required
by counsel or in conjunction with counsel before
I ssuing the chargi ng docunent.

The 48 hours referred to here is before
t he actual notice to appear is issued and served on
the individual. Sonetinmes it requires a higher
| evel of review. | think one of those two statutes
menti oned or referenced previously is when it
relates to grounds of national security. When
I ssuing a chargi ng docunent charging sonmeone with
havi ng viol ated a grounds of national security it

requi res headquarters concurrence, and that
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generally takes 24 to 48 hours before we charge
somebody with a national security violation.

Q So it's possible for ICE to hold an LPR
for up to 48 hours to make a chargi ng determ nation
whet her that LPR has been charged but not convicted
with a renovable offense. |s that correct?

A. For the two subparagraphs in Section 237
| i sted here, yes.

Q. And so this 48 hour period nmentioned in
Section 4.6 is after the 48 hours that the LEA w |

hol d an individual pursuant to the detainer.

Correct?
A. Yes, sir.
Q So to be clear, essentially in the

certain instances that ICE may hold LPRs for up to
48 hours to make chargi ng determ nations, ICE is
detai ning the individual to conplete an
I nvestigation of that individual. Correct?
A. Yes.
MR. CARR: For right now we don't have
anyt hing else. Counsel, if you have any questions.
(Recess.)
EXAM NATI ON BY COUNSEL FOR DEFENDANTS
BY MR. SILVIS:
Q. M. MIler, refer to Exhibit No. 7. |
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just wanted to clarify a point. |If a person is an
LPR and they've been charged with a crime but not
convicted, is an immgration officer required to
check the box a little bit nore than hal fway down
the formthat says: Consider this request for a
det ai ner operative only upon the subject's

convi ction?

A. By policy, no, they're not required.

Q. Referring to Exhibit No. 2, on page
nunmber 2 do you see Section 4.67

A. Yes, | do.

Q | believe you testified earlier that
Section 4.6 was superseded by the Morton menorandum
which is Exhibit No. 3. Do you renenber that?

A. Yes, | do.

Q. Is that correct? Did the Mirton
menor andum super sede Section 4.6 on Exhibit 2?

A. No, it did not. | incorrectly stated
that. | referenced the Morton nmeno, which is
Exhi bit 3, wi thout having | ooked at it when we were
tal ki ng about Exhibit 2, and that was ny error.

Exhi bit 3 does not supersede Section 4.6 of Exhibit
2.
Q I wanted to ask you generally about

detainers. In issuing a detainer do ICE officers
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request that the LEAs provide a copy of the detainer
to the individual who is being detained?
A. Yes, they do.
Q And in your experience do you know
whet her that's typically done by the LEAs?
MR. CARR: Objection to the form
BY MR. SILVI S:

Q. You can answer the question.

A. From ny experience, yes, they do receive
it.

Q And when you say "experience," what

experience are you basing that on?

A. My experience as a field office director
over five southern states.

Q And how woul d you know that LEAs are
providing the forms to the individuals?

A. Because of the number of requests for
| nvestigation that we receive fromvarious intake
points from persons who are both foreign born and
who just obtained the form because it was |aying
around in their jail cell.

Q So based on the volune that you were
recei ving back fromindividuals who were served with
det ai ners?

A. Well, the feedback to us cones from
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either the Joint Intake Center, DHS O G or the LESA,
and periodically from what was called the public
advocate which is now the Community Rel ati ons

Office. They would get information, questions,
concerns, and then they would send those back to the
field office for further investigation and to foll ow
up with the individual.

Q. So based on that feedback, you're aware
that the detainer forns are indeed making their way
to the detainees.

MR. CARR: Objection to the form

A. Yes, sSir.

MR. CARR: And foundati on.
BY MR. SILVI S:

Q I want to direct your attention to
Exhibit 10. If you could turn to page 8 in Exhibit
10. It's actually pages 7 and 8 of Exhibit 10,
whi ch are the defendants' responses to plaintiffs’
first set of interrogatories. |In response to
i nterrogatory six, that is where the defendants
identify the various fornms by which individuals can
chal l enge the validity of detainers.

Do you remenber M. Carr asking you
guestions about the response to this interrogatory?

A. Yes, | do.
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Q And this is one of the interrogatories
whi ch you verified. |s that correct?

A. Yes, it is.

Q M. Carr was asking you about these

vari ous nmechani sms for challenging the validity of
t he detainer, but raised an issue as to whet her any
of the individuals working at these organi zati ons
could actually effectively cancel the detainer. Do
you remenber that?

A. Yes, | do.

Q And your testinony was that you weren't
awar e whet her individuals working at any of these
vari ous nmechani snms for challenging the validity of a
det ai ner could actually cancel the detainer. |Is
that right?

MR. CARR: Objection to the extent that
t hat m scharacterizes earlier testinmony. Go ahead.

A. At all of these locations there's not
actual immgration officers working, but some of
them do have imm gration officers working at them

BY MR. SILVIS:

Q I'"mtrying to be as concise as possible.
For all of the various mechanisnms |isted under the
response to interrogatory nunmber six for challenging

the validity of a detainer, do those offices have
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the ability to contact the ERO to investigate
whet her a detainer should in fact be cancel ed?
MR. CARR: Object to the form
A. Yes, they do.
BY MR. SILVI S:

Q And in your experience, has that indeed

happened? Have these vari ous agencies contacted ERO

and asked to | ook into whether a detainer should be
cancel ed?
A. Yes. That's commonly what occurs.
Q So if someone contacts the Law

Enf orcenment Support Center with a claimthat they

think they're U S. citizens or should not be subject

to detainer, the Law Enforcenment Support Center
coul d contact the ERO and have theminvestigate
whet her the detainer should be cancel ed?

MR. CARR: Object to the form

A. Yes. If they can't reach a concl usion

they'Il send it to a field office for investigation.

BY MR. SILVIS:
Q And the field office at that point could

cancel the detainer?

A. Yes.
Q Is that also true of the Joint I|ntake
Center?
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MR. CARR: Object to the form

A. It's been nmy experience that the Joint
| ntake Center sends themdirectly to the field for
I nvestigation and concl usion and then reports back
to the Joint Intake Center.

BY MR. SILVIS:

Q But a conplaint made to the Joint I|Intake
Center could be referred back to the field where a
det ai ner coul d be cancell ed?

A. Yes.

MR. CARR: Object to the form
BY MR. SILVIS:

Q. And i f an individual contacted an ERO
field office with a conpl aint about the detainer,
could the field office at that point investigate and
determ ne whet her a detainer should be cancel ed?

MR. CARR: Object to the form You can

answer .
A. Yes.
BY MR. SILVIS:
Q How about if someone makes a conpl ai nt

via the public advocate contact forn? Could that
conpl ai nt eventually reach a field office or ERO
where the detainer can be cancel ed?

A. Yes. It would in fact be sent fromthe
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community relations folks to the field office for
I nvestigation.

Q And if someone contacts the Departnent of
Homel and Security's Office of Civil Rights and Civil
Li berties, could again that conplaint reach a field
of fice or ERO where the detainer could be cancel ed?

MR. CARR: Objection to foundation based
on his previous testinony.

A. Yes. They would forward it to us for
I nvesti gation.

BY MR. SILVIS:

Q And the results of that investigation
could be that the detainer is canceled?

A. It could be, yes.

Q. And how about if soneone contacts the DHS
Office of the Inspector General by tel ephone? Could
the result of that be that a field office is
contacted and a detainer is cancel ed?

A. Yes.

MR. CARR: 1'Il object to the form on
t hat | ast question.
BY MR. SILVI S:

Q. And if an individual contacts the | aw

enforcement agency that is actually holding them and

conpl ai ns that they should not be subject to a
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detai ner, can that |aw enforcenent agency then
contact the field office or ERO and have the field
office or ERO i nvesti gate whether the detainer
shoul d be cancel ed?
MR. CARR: Objection. Foundation.
A. Yes.
BY MR. SILVI S:

Q. I n your experience, has that ever
happened?

A. Yes.

Q I n your experience, are there people who

are United States citizens that don't know that they
are United States citizens?

A. Yes.

Q. And in that circumstance how would | CE
know i f those individuals are indeed United States
citizens?

A. Most commonly it's at the time of arrest
and processing. OQur arrest intake form the 1-213,
contai ns questions that are designed to elicit
information that will provide the arresting officer
with enough initial information to ensure that the
person hasn't acquired or isn't some kind of
derivative citizen.

Q So in that instance the individual may
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not even know they're a United States citizen, but
your I CE investigation will determ ne whether they
are a U.S. citizen?
MR. CARR: Object to the form
A. That's correct.
BY MR. SILVIS:

Q I's there a database with people who are
born abroad but have never taken any adm nistrative
steps to establish that they are a citizen?

A. No.

Q | just want to ask you a coupl e of
guesti ons about detainers. |If an ERO officer or any
i mm gration officer issues a detainer on a formthat
is no longer in use is that detainer still

consi dered operative by |CE?

A. Yes.
Q. If someone has a detainer | odged agai nst
t hem and a new detainer formconmes out, is the old

det ai ner form consi dered operative by |CE?

A. Yes.

Q. And that's true even if | CE does not
rei ssue a new detainer formto replace the old one
agai nst that individual?

A. Yes.

Q Under current ICE policy may an officer
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| ssue a detai ner against a person if the officer is
aware that the individual has made a claimto United
States citizenship without first conducting an
I nvestigation?
A. No.
MR. CARR: Objection to the form
"l nvestigation" is vague.
BY MR. SILVIS:
Q In response to nmy question what is your
under st andi ng of the term "investigation?"
A. If sonmeone that they're intending to
| odge a detainer against is claimng U S.
citizenship they would need to obtain enough
information fromthe person to either substantiate
or dispute that claimbefore | odging the detainer.
Q. But that investigation that you' ve just
defined, that would take place before the detainer
I's issued in the instance where soneone has made a
claimto United States citizenship?
A. If that claimwas made prior to the
filing, the |odging of the detainer with a | aw
enf orcenent agency, yes.
MR. SILVIS: | don't have anything unless
you have redirect.

EXAM NATI ON BY COUNSEL FOR PLAI NTI FFS
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BY MR. CARR:

Q | have just a few followups. You're
famliar with the 1-213 form Correct?

A. Yes.

Q Are | CE officers required to use the
| -213 script before issuing a detainer?

A. No.

Q. You testified a few m nutes ago that
you're aware that individuals subject to detainer
were served with a detainer based on your personal

experience. Correct?

A Yes.
Q That evidence is only anecdotal .
Correct?
A. Yes.
Q. Does | CE generate any specific statistics

regardi ng how many individuals receive the detainers
t hat are | odged agai nst thenf

A. No.

Q Is there any way for ICE to track the
number of detainers that are served on the
i ndi vidual s that are subject to the detainer?

A. No.

Q. I's there any requirenent that an LEA

i nform | CE when the subject is served with a
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det ai ner ?
A. No.

MR. CARR: Unl ess you have any further
guestions --

MR. SILVIS: We don't have any further
guesti ons.

MR. CARR: Then we're off the record
unl ess there's anything further fromthe defense.

MR. SILVIS: We'd just like to put on the
record that the witness will read and sign.

(Wher eupon, at 4:28 p.m the taking of
t he deposition was concl uded.)

(Signature not waived.)
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District of Col umbia,
To wt:

I, Keith A. W kerson, a Notary Public of
the District of Colunbia, do hereby certify that the
wi t hi n-nanmed wi tness personally appeared before nme
at the time and place herein set out, and after
havi ng been duly sworn by ne, according to |aw, was
exam ned by Counsel. | further certify that the
exam nati on was recorded stenographically by me and
this transcript is a true record of the proceedings.

| further certify that | am not of
Counsel to any of the parties, nor an enpl oyee of
Counsel, nor related to any of the parties, nor in
any way interested in the outcome of this action.

As witness ny hand and Notarial Seal this

of 2013.

Keith A. W I kerson,
Not ary Public
My conmi ssion expires:

Novenmber 12, 2014
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